M

REOEREN

MAR 2 4 2010

LAW OFFICES -
J. RICHARD ARAMBURU

NO. 62167-0-1

COURT OF APPEALS, DIVISION I
OF THE STATE OF WASHINGTON

" Phoenix Development, Inc.,

Appellant,
V.
City of Woodinville,

Respondent.

CITY OF WOODINVILLE’S PETITION FOR REVIEW

{GAR766598.DOC;7/00046.050035/ }

. City of Woodinville

Philip A. Talmadge, WSBA #6973
TALMADGE/FITZPATRICK ’
18010 Southcenter Pkwy.

Tukwila, Washington 98188

Tel: 206.574.6661/Fax: 206.575.1397

Greg A. Rubstello, WSBA #6271

OGDEN MURPHY WALLACE, P.L.L.C.
1601 Fifth Avenue, Suite 2100

Seattle, Washington 98101-1686

Tel: 206.447.7000/Fax: 206.447.0215

Attorneys for Petitioner




oDowp

F.

- TABLE OF CONTENTS

Page
IDENTITY OF PETITIONER .......ccoceveririenreinrererereereneiaeseensianeanas 1
COURT OF APPEALS DECISION......ccecereerirrerenrerernereeeresnsessessenns 1
ISSUES PRESENTED FOR REVIEW .......ccocveeerrrererecrereeereereenenns 1
STATEMENT OF THE CASE ....cocoueveerieineecereeeneennesssessneneenns 2
‘1. Background/Introduction...........c.cceeeeverereereereseerereenennenee SR 2
2. The Superior Court’s dismissal of Phoenix’s LUPA
APPEAL vttt ettt et n e r s b s eeneas 3
3. Reversal by the Court of Appeals........ccceeeeverivvevirereveereereennnn, 4
ARGUMENT WHY REVIEW SHOULD BE GRANTED................ 5
1. - The Court of Appeals decision 1nvolves an issue of
substantial public INtEIEst. ........cevevrererereveerererrerereereserecerseeseeneane 5

a.  Fundamental public policy in Washinton State
statutes require that local legislative bodies
exercise discretion in evaluating site-specific
: TEZOMNES. ..ovevuvrvenneanees ettt sr e s n et ae s s e e sas 6
- b.  The Court of Appeals’ decision fundamentally
conflicts with pubhc policy and alters

Washington zoning 1aw. ............icceeeveeeiienrenrenrernenne. 10
2. The Court of Appeals’ decision conflicts with existing
PIECEARNL. ....cvvvinirieerrerentererreeraere e sesebe e s eresseseeseas e eneeens 12

a.  The Court of Appeals decision conflicts with

prior decisions holding that courts cannot

COMPE] & TEZOME. ...ecvveveererrreiereieereerereerereeneeeeeeneenns 13
¢ b.  The Court of Appeals opinion conflicts with
' Woods v. Kittitas County and other recent

- decisions of this Court that prohibit challenging
a site-specific rezone decision for comphance
with the GMA. ..., 16
CONCLUSION......cetririeecieenreieresinisiensessrersrsssesesensens reeeene erverieaens 19

{GAR766598.DOC;7/00046.050035/ } -i-




TABLE OF AUTHORITIES

Page
‘ Cases
Balser Investments, Inc. v. Snohomish County, 59 Wn. App. 29, 40, ,
795 P.2d 753 (1990) c.oeerrerereiveneeieietrcinntenrecseses s e eseeesessessesesssnsns 15
Benchmark Land. Dev. Co. v. City of Battle Ground 146 Wn.2d
685, 694, 49 P.3d 860/ (2002) ....orvrveemieeerireieeeninreerenesentreneeneeserenns 11
Besselman v. City of Moses Lake, 46 Wn.2d 279, 280, 280 P.2d 689
(1955)..ccccueuuee. et s b et sttt st e e e b e e st bas s et e e snsa s ennane 9, 14
Bishop v. Houghton, 69 Wn.2d 786, 792-93, 420 P.2d 368 (1966) .......... 13
" Citizens for Mount Vernon v. City of Mount Vernon, 133 Wn.2d 861,
875,947 P.2d 1208 (1997) cueeveeeeeereeieierenreterenreeserssssseseeeaesessssenenns 14
Citizens to Preserve Pioneer Park, LLC v. City of Mercer Island,
106 Wn. App. 461, 474,24 P.3d 1079 (2001)..uccueeeeeerreriereerererrennnns 11
Coffey v. City of Walla Walla, 145 Wn. App. 435, 187 P.3d 272
(2008)..0.veerveereeeeeeesrvesessesessssessessassenssssmsssasssenssmmsssesessresseseseseeseseeseeeee 8
Duckworth v. City of Bonney Lake, 91 Wn. 2d 19, 27, 586 P.2d 860
(LOT78)eeeeeitireereereettestsretestessesaassee e e rnssessessese s senessersnnesnessesensensens 8
Freeburgv. City of Seattle, 71 Wn. App. 367 370,859 P.2d 610
C(1993) et e n e s 15
Gold Star Resorts, Inc. v. Futurewise, 167 Wn.2d 723, 222 P.3d 791 .
(2009)......... feeeesteteeeer s eer et et s tesae e aaen e e st s e sa s aneeesatetarsesnenressenesrrenn 18
Henderson v. Kittitas County, 124 Wn. App. 747, 754 100 P.3d 842 :
(2004), review denied, 154 Wn.2d 1028 (2005)............... e naeeeees 9
J.L. Storedahl & Sons, Inc. v. Clark County, 143 Wn. App. 920, 180
“P.3d 848 (2008) ....ocvrrirereieirneteere ettt et et ne e neen 15
Lanzce G. Douglass, Inc. v. City of Spokane Valley, No. 27826-3-I1I,
2010 WL 448049 (Wash. App. Feb. 4, 2010) ....ccccevvverervrerennnnee cevenes 12 -
Leonardv. City of Bothell, 87 Wn. 2d 847, 853,557 P.2d 1306 '
(1976)............. ettt a et seesa e st s e e st et et e s et et et este e e s aeanesaensenns 7
Lillions v. Gibbs, 47 Wn.2d 629, 633, 289 P. 2d 203 (1955) oo 16
Lutz v. City of Longview, 83 Wn.2d 566, 570, 520 P.2d 1374 (1974).....
Mission Springs, Inc. v. City of Spokane, 134 Wn.2d 947, 960, 954
P.2d 250 (1998) .vevieeirtrerrieenteniesestre s rneesse e eer st serens 10,11
Pinecrest Homeowners’ Ass’nv. Glen A. Cloninger & Assoc 151
- Wn.2d 279, 290, 87 P.3d 1176 (2004).....ccuuueveenrererererererercreessensenns 18
Southwick, Inc. v. City of Lacey, 58 Wn. App. 886, 889, 795 P.2d

CTT2(1990). ettt et at et ren e te e e e sneeesteennenas 7
{GAR766598.D0C;7/00046.050035/ } die




State ex rel. Myhre v. City of Spokane, 70 Wn.2d 207, 210, 422 P.2d

790 (1967 )euuvieierecririereenrerieseeesessessessessessesseesassssessessessssesessassesssessasas 8,13
Teed v. King County, 36 Wn. App. 635, 643, 677 P.2d 179 (1984)5, 7, 8, 10, 13
Tugwell v. Kittitas County, 90 Wn. App. 1, 951 P.2d 272 (1997)............. 16

~ Viking Properties, Inc. v. Holm 155 Wn.2d 112, 128-30, 118 P.3d

322 (2005)..cueeeerererirrencitresretseersnseseseassessessassassessasessssssenassensessessessenss 18
Woods v. Kittitas County, 162 Wash.2d 597, 603, 174 P.3d 25

(2007) ......... eeeesteseeteesiete e et eta et et et et et et e e bae s earetasatete s enaesaeas 17,19

Statutes
RCW 35A.63.100 ...oomiirrrictereiincicnneecsceseisasssesesssssesessaesssssssssnesens 7,8
RCW 35A.63.170........... crerceneeeisenane ettt bbbt 7,11 -
RCW 36.70C.020(1) .0ccumeurisrsssmsssssssssnssrossusanossassesssssssnsssssassossissasssssasasssnsssss 7

WMC 17 07. 030 ......................................................................... e 11, 16
WIMEC 21.04.020 ..evveeeireiiireeerreerireereeiesreesssssseessesssssssssssesesssessesssrssasasanes 19
WMC 21.04.080 .............................. 18
~WMC 21.08.030.......... et - eeeererrreebaeerenenaratanes 18
TWMEC 21.12.030 .oeeieeeeeeeeiieeieeeeeeetrecrnreseesressnaseeesessaessnessesssssesssssasessrnnes 18
WMC 21.42.110 ..cciveeeereeeeeevveenn. eeeessereesernareseesesssnrresbeeasntaearanssrnnnaaseses 16
WMC 21.44.070.......ueeuueenene. ............. reeeerereeeranes 19
Other Authorities

17 William B. Stoebuck & John W. Weaver, WASHINGTON .
PRACTICE: REAL ESTATE' PROPERTY LAW §4.16 (2d ed.

2004) ettt se e ree st sre e st s a e sne s s e s e seesaanaeens 7, 8,16
Hensley v. City of Woodinville, No. 96-3- 0031 1997 WL 123989

(Cent. Puget Sound Growth Mgmt Hr’gs Bd Feb. 25, 1997)......... veeee 18
Hensley v. City of Woodinville, No. 96-3-0031, 1997 WL 816261

(Cent. Puget Sound Growth Mgmt. Hr’gs Bd. October 10, 1997)........... 4
Patricia E. Salkin, Anderson’s. American Law of Zoning §8 23 (Fifth

“ed. 2009) p.8-78, 8-79 .cuverviierciricriicieecneenen treerereea s reaeereeaes 14

{GAR766598.DOC;7/00046.050035/ } -ifi-




A. IDENTITY OF PETITIONER

The City of Woodinville, Washington municipal corporation (“the
City”), heréby respectfully seeks review by the Supreme Court of the
published Court of Appeals decision identified in Part B.

B. COURT OF APPEALS DECISION

The Cqurt of Appeals filed its opinion on November 2, 2009. The
. Court of Appeals denied the City’s motion fof reconsideration on January
21; 2010, and sﬁbsequently issﬁed an order authorizing publication of the
decision on Febrﬁary'22, 2010; The Court of Ai)peals’ slip opinion is in
- the Appendix at pages A-1 to A-28. The orders on reconsideration and
publication are in'the Appendix at A-27 through.A-30. '
C. ' ISSUES PRESENTED FOR REVIEW

| 1. Wher’e statutes charge local 1egislative bodies with
exclusive authority to make a site-specific rezoi;e dccisi'ori, a discretionary
_ legislative act, may courté usurp the decision-making authority of the local
‘legislative body and %:ompel the rezone of property based upon a court’s
evaluation of the merité of the proposed rezone?

2. Where t,his' Court has. held that Growth Management Act

(“GMA”) policy‘consider;tions do not come into play w1th respect to a

local legislative body’s denial of a site-specific rezone, was the Court of
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Appeals’ decision on the rezones here improperly tainted by GMA policy |
considerations?

D. STATEMENT OF THE CASE

1. Background/Introduction. The . relevant factual and

procedural history of this case is set forth in the Court of Appeals decision.
The insfant matter arises out of an attempt by Phoenix Development, Inc.
(“Phoenix”) to rezone and subdivide two undeveloped parcelsllocated in
Woodinville. The property at issue—known as the Wood Trails and
Montevallo sites—has been ciass_iﬁed as R-1 (one -dwelling unit per ac‘re)
under the City’s zonihg code sjnce Woodinville’s incorp.oration{i.n 1993.

. A-35, A-4.1.1 In 2007, fol;iowing lengthy hearings and public testimony,
the Wéodinville City Council (“City .Coun‘cil”) voted unanimously to deny
Phoenix’s request to reéone the parcels to R-4 (four dwélling units per
acre) dénsity levels. A-40, A-46.

Tﬁe City Couhcil’s written decisions regarding each project
included several pages of detailed findings and conclusions. A-35 to A-
46. The City Couﬁcil specifically found, inter alia, that: (i) the current R-
1 zoning was appr’opriate for the W ood Trails/Montevallo project sites and

was consistent with the City’s comprehensive plan; (ii) the City would

l. The proposed Wood Trails subdivision is comprised of 38.7 acres and would
include 66 residential lots. The proposed Montevallo subdivision is comprised of 16.48 -
acres and would include 56 residential lots. Op. at 3.
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meet applicable population growth targets without the proposed rezones;
(iii) thefe had been no substantial change in circumstances since the
current R-1 zoning designatidn of the subject propefﬁgs was originally
enacted; (iv) the envionmental impact statement for the projects identified
unavoidable adverse impacfs to the City’s transportatibn networks; (v) the
City had made the deliberafe policy decision to focus its near-term
planning and growth efforts——including capital infrastructure funding—
within thé downtown area rather than within the City’s low-density

~ residential neighborhoods; and (vi) the City’s “sustainable development
study”, aimed‘ at determihing appropriate future land use strafegies, was
not yet complete. Id. | The City Council cited numerous (;,omprehens,ive
plan policies in support of its decisiéns. A-38, A-39, A-44 fo A-45.

2. The Superior Court’s dismissal of Phoenix’s LUPA appeal.

o Phoenix appealed the City Council’s decision by filing a petition in -
King County Superior Court uﬁder 36.70C RCW, the Land Use Petition
Act (“LUPA”). Noting that “the standard of review underlLUPA is
deferential to both the légél and factual determinations of local
. jurisdictions with expertise in land use regulation,” the trial court
concluded that Phoenix had failed to satisify any of the criferia for

granting judicial relief. It dismissed Phoenix’s petition. A-31, A-32.
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3. Reversal by the Court of Appeals.

The Court of Appeals subsequenﬂy reversed the City Council’s
decision, effectively ordering the City to rezone the subject property. The
court’s rationale for the reversal focused primarily upon GMA policy
considerations and prior decisions of the Growth Mangement Hearings
Boardl(“GMHB”). Op. at 15-16, 20-23, 25-26.> Quoting the GMHB, the
court concluded that the City had violated the GMA’s residential density
objectives by denying Phoenix’s rezone proposals:

Woodinville may not engender or perpetuate

a near-term land use pattern (one-acre lots) -

that will effectively thwart long-term

(beyond the twenty-year planning horizon)

urban development within its boundaries. -
Op. at 15 (citing Hensley v. City of Woodinville, No. 96-3-0031, 1997 WL
816261 (Cent. Puget Sound Growth Mgmt. Hr’gs Bd. October 10, 19-97).

The Court of Appeals subsequently denied the City’s motion for

reconsideration, but later granted a motion to publish its opinion.

z Since the GMHB decision in question, the City has made significant efforts to
increase urban density in its downtown core as part of its comprehensive plan. A-37, A-
38, A-43, A-44. This is a Ieglslatxve decision. The Court of Appeals improperly
imported the policy issues involved in the GMHB decision into the 51te-spe01ﬁc rezone
decision at issue here. The court used apples-to analyze oranges. :
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E. ARGUMENT WHY REVIEW SHOULD BE GRANTED

This Court is familiar with the criteria governing the acceptance of
" review of a Court of Appeals opinidn. Here, the Court of Appeals decision
satisfies three of these standards: RAP 13.4(b)(1), (2) & (4).

1. The Court of Appeals decision involves an issue of
substantial public interest.

This petition for review seeks the Supreme Court’s post-LUPA
reaffirmation regarding one of the most fundamental aspects of municipal
power: the authori£y and discfetion of local legislative bodies to make
zoning decisfons appfopfiate for their owﬁ éommunities; Such décisions
are discretionary legislative acts. The courts cannot compel elected

- legislative bodies to make barticular zoning decisions. Teed v. King
County, 36 Wn. App. 635, 643, 677 P.2d 179 (1984). The Court of
Appeals sﬁbstituted its own judgment regarding the merits of the proposed
rezones for that of the City Council, and compelled the City to rezone |
property for a landowner’s béneﬁt. Notébly, the court did not find the
éity’s zoning code to be unconstitutional or otherwise inconsistent with
state law. It simply disagrée;d with the City Coﬁncil’s discretionary
decision to deny the rezones and instead sﬁbstituted its own judgment for

that of the elected members of the City Council.
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Although the case itself involves only two parcels of land, the

~ implications of this published decision, if not reversed, will extend far

beyond the facts of this litigation and will establish confusing,

contradictory precedent both for city and county legislative bodies and for

‘landowners throughout the state. It will also fundamentally alter the

 traditional landscape of Washington zbning law by empowering private

developers and courts to define local land use needs and fequirements and

~ to dictate local zoning map amendments. As this decision so clearly

implicates'a critical public concern—Iland use decisionmaking—its public
significance is profound. Review by this Court is necessary under RAP

13.4(b)(4).

a. Fundamental public policy in Washington State
statutes require that local legislative bodies exercise

discretion in evaluating site-specific rezones.

'At its core, the Court of Appeals reengineered a discretionary
decision By a locai legislative body—denial of a rezone application%into
a ministerial decision. The court improperly emphasized the hearing
examinér’s recommendation over the well-reasoned decision of the City
Council, as ‘if the heariﬁg examiner—rather than the Coﬁncil—was the

final decisionfmaker on the rezone. The court concluded that because the
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proposed reéones complied with the City’s zoning code and general
rezone criteﬁa, the City was required to grant approvaI.A See Op. at 3, 14. |
The power to rezone property occupies a unique status under

Washington law. Rezoning is fundamentally a legislative act. Lutz v. City’
. of Longview, 83 Wn.2d 566, 570, 520 P.2d 1374 (1974); Teed, 36 Wn.

App. at 644.> Unlike virtually every-Other site-speciﬁc land use approval

category, the final decision regarding a proposed reioning ection must be

made by the local legislative body itself, may not be delegated toa

planning commission, beard or adjustment, hearing examiner or other

subordinate decision-maker, .and may not be exercised by local citizens

through the initiative or referendum process. See RCW 35A.63.170(2)(c);

Southwick, Inc. v. City of Lacey, 58 Wn. Aipp. 88'6, 889, 795 P.2d 712

(1990); Leonard v. City of Bqtheil, 87 Wn.2d.847, 853,557 P.2d 1306 |
: (1976). A rezone is likewise the only site-specific 1and>use approval that

mﬁst be effectuated by ordinance. See, e. g RCW 35A.63.100(2); 17

William B. Stoebuck & John W. Weaver, WASHINGTON PRACTICE:

REAL ESTATE: PROPERTY LAW §4.16 (2d ed. 2004). Finally, rezones

are one of the few categories of land use prqposals for which applicants

3 LUPA itself recognizes that an area-wide rezone is fundamentally a legislative
action. RCW 36.70C.020(1). There is no conflict in the recognition that a site-specific
rezone is both adjudicatory in nature requiring a quasi-judicial hearing procedure and
legislative in nature requiring a legislative action to effect the rezone. See, e.g., Teed, 36
Wn. App. at 643-44, '
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are not protected under Washington’s “vested rights” doctrine. Teed, 36
Wi. App. at 645,

Thesé unique characteristics underscore the significance of
rezoning in relation to other, less conséquential_ development approvals.
While other permits may authorizé an applic_aﬁt to occupy, subdivide or
- use real property iri a particular manne;r, only a rezone involves the fonﬁal
amendment of the official zoning map to permanently reclassify a parcel.
RCW 35A.63.100(2); 1‘7 Stoebuck & Weaver, WASHINGTON
PRACTICE §4.16. For this reason, as this Court has obs_erv,ed; “the state
has vested the authority to zone and rezone sélely in the city council._”
Liztz, 83 Wn.2d at 570 (emphasis added).*

The corollary to this principie is that a local legislative body’s
rezoning determination—paiticularly its decision not to rezone a particular ‘
* parcel—is inherently diScfetionary. See, e.g., Duckwo}th v. City of |
Bonney Lake, 91 Wn.2d 19, 27, 586 P.2d 860 (1978) (wisdom, necessity,
and policy of zoning law are rﬁaﬁers left “exclus'ively to the legislative
body™); State ex rel. Myhre v. City of’ Sp.okane,'70 Wn.2d 207, 210, 422
P.2d 790 (1967) (“Zoning is a discretionary éxercise of police power by a

legislative authdrity. ... If the validity of a legislative authority’s

4 Amendments to local comprehensive plans, for example, are similarly
legislative acts. See, e.g., Coffey v. City of Walla Walla, 145 Wn. App. 435, 187 P.3d 272
(2008) (discussing legislative actlons)
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classification for zoning purposes.is féirly debatable, it will be sustained”).
In short, “[t]he city council cannot be compelled to pass a rezoning
ordinance, however fair, reasonable, and desirable it may be[.]” Besselman
v. City of Moses Lake, 46 Wn.2d 279, 280, 280 P.2d 689 (1955).
o This judicial deference acknowledges that city councils (or county |
legislative bodies), comprised of elected bfﬁcials, are ultimately
accountable to local voters for their zom'ﬁg decisions. Unlike other land
use permits which are decided by reference to fixed approval criteria,
zoning amendments necessary involve policy considerations—e. g.,
im»plementation. of the cify’s comprehensive plan, shifts in 1‘(‘)cal public
opinion, and changes in nearby land usé pattérhs. See Henderson v
Kittitas County, 124 Wn. App. 747, 754, 100 P.3d 842 (2004), review
denied, 154 Wn.2d 1028 (2005). o |
Thé judiciary5s refusal to compel zoning amendments is rooted in

separation of powérs concerns: |

Courts simply do not possess the power to

amend zoning ordinances or to rezone a

zoned area, and they cannot and should not

invade the legislative arena or intrude upon

municipal zoning determinations, absent a

clear showing of arbitrary, unreasonable,

irrational or unlawful zoning action or
inaction.

{GART66598.D0C;7/00046.050035/} - -9-




Teed, 36 Wn. App. at 644-45 (citation omitted) (emphasis added).

Washington courts do not—and cannot—rezone property.

b. The Court of Appeals’ decision fundamentally
conflicts with pubhc policy and alters Washington
zoning law.

_ The Court of Appeals decision turns this decades-old principle on
its head and effectively transforms the local rezoning process into a
ministerial act—i.e., one in which “the applicant. . . is entitled to its
“immediate issuance upon satisfaction of relevant ordinance criteria. . . . ”
Mission Springs, Inc. v. City of Spokane, 134 Wn.2d 947, 960, 954 P.2d
250.(1998).° The crux of the court’s holding is that the Clty was required
to grant the Wood Tralls/Montevallo rezone requests if they satlsﬁed the
City’s zone reclassification standards and were generally compliant with
the City’s comprehensive plan. Op. at-16, 26. This positioﬁ confuses the
critical distinction between a local government’s zoning classification for
a particular property and its subsequent administration of that zone:
The discretion permissible in zoning matters
is that which is exercised in adopting the -
zone . classifications with the terms,
standards and requirements pertinent
thereto. . . . The acts of administering a

zoning ordinance do not go back to the
questions of policy and discretion which

3 It is noteworthy that Mission Springs involved a truly ministerial act by a local
government—the issuance of a grading permit. Mission Springs, 134 Wn.2d at 954.
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were settled at the time of the adoption of
* the ordinance.

Mission Springs, 134 Wn.2d at 961 (citing State ex rel. Ogden v. City of
Bellevue, 45 Wn.2d 492, 275 P.2d 899 (1954).

The Court of Appeais' decision, if not reversed, will‘result. in
‘courts—rather than local legislative bodies—assuming an unfamiliaf and
incongruous role as ultimate decision-makers in local zoning matters.
Although this case was not a SEPA appeal,. the Court of Appeals here
looked to the Wood Trails/Montevallo environmental impact staterﬁent for
_information supporting the requested rezones while ignofing over 2,200
A pages of detailed évidence submitted by transportation, engineering, an'd
‘environmental plrofessionals_l af the public ﬁearings. Op. at 18, 245

The couft should haye resolved these evidentig.ry | iésues in a

fashion similar to Division Three’s recent decision in Lanzce G. Douglass,

6 The Court of Appeals clearly erred in coﬁcluding that the Woodinville

City Council’s decisions denying the Wood Trails/Montevallo rezones were not
supported by substantial evidence. Op. at 17. The court reached this conclusion by
improperly deferring to the factual determinations of the hearing examiner rather than the
City Council. Op. at 19-20. See, e.g., Citizens to Preserve Pioneer Park, LLC v. City of
Mercer Island, 106 Wn. App. 461, 474, 24 P.3d 1079 (2001) The hearing examiner’s
role in the rezone proceedings was recommendatory only; the City Council, as the
deciding entity, was required to enter its own findings in support of its decision and was
thus the highest fact-finder. See RCW 35A.63.170(2)(c); WMC 17.07.030; Parkridge v.
City of Seattle, 89 Wn.2d 454, 464, 573 P.2d 359 (1978). All factual inferences should
likewise have been viewed in favor of the City as' the prevailing party in the
administrative proceedings below. Benchmark Land. Dev. Co. v. City of Battle Ground,
146 Wn.2d 685, 694, 49 P.3d 860 (2002) (citation omitted).
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Inc. v. City of Spokane Valley, No. 27826;3-111, 2010 WL 448049 (Wash.
App. Feb. 4, 2010). There, the Court- of Appeals accepted tllle- final
decision-maker’s determination of the weight given to reasonable but
corﬁpeting inferences, did ot substitute the court’s own judgment for tha’p
of the decision-maker, and afforded proper recognition to record evidence
suppbrting the décision. Douglass, at *4-*7,

By reducing the rezoning of property to an essentially rﬁinisterial
act, the Court of Appeals decision flies in the face of Washington statutes
and the public policy that local legislative 1bodies héve discretion in
‘gfanting proposed rezones. The court’s decision will only encourage
LUPA petitions éhallenging denials éf site;speciﬁc rezone requests by
local legislative bodies w1th the judiciary weighing the merits of each
.Aproposal. The effect of this ruling is nothing short of a sea change iq
- :Washington land use law that will severely affect cities énd counties -
~ throughout thé state. This Court should accordingly grant review pursuant
to RAP 13.4(b)(4). |

2. The Court of Appeals’ decision conflicts with existing
precedent.

~ Review is also appropriately granted under RAP 13.4(b)(1-2)
because, as the above discussion of public policy demonstrates, the Court
of Appeals decision conflicts v'vith numerous decisions of this Court and
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the Court Qf Appeals. The purpose of this seétion is to specifically
identify the precedent which conflicts with the Coﬁrt of Appeals decision
here. This necessarily results in some overlap in the analysis of Why.

© review is merited.

a. The Court of Appeals decision conflicts with prior

decisions holding that courts cannot compel a
rezone. :

By reversing the City Council’s denial of the Wood Trails/
Montevallo rezone requests, tﬁe Court of Appeals essentially compelled
the City to enact an or_dihance rezoning the subject parcels. ' This holding
directly conflicts with é lengthy body of Washington precedent.

1In Teed, for example, the Court of Appeals reaffirmed the
| tfaditioﬁal pfinciplé that “[t]he approval or disapproval of a rezone or
reclassification of a particular‘ property is a discretionary legislative act
* which cannot be compélled[.]” 36 Wn. App. at 642-43 (emphasis added).
As the Teed court récognized, “[c]ourts simply do not posseés the pb‘wer
tovame_nd zoning ordinances or to rezone a zoned area[.]” Id. at 644
(cifation omitted) (emphasis added). T eedl reﬂecté a longstanding rule of
: Washington jurisprudence that courts will not—and cannot—force city
and county councils to rezone propefrty.' See, e.g., Myhré, 740 Wn.2d at

210; Bishop v. Houghton, 69 Wn.2d 786, 792:93, 420 P.2d 368 (1966);
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Besselman, 46 Wn.2d at 280.” By concluding that a developer’s
satisfaction of local zone reclassification criteria entitles it to a rezone,
however, the Court of Appeals decision sharply departed from this lengthy
. body of precedent and conflicts with the numerous Supreme Court and
Court of Appeals cases cited above. Op. at 14, 16.

For purposes of a rezone denial, it is largely immaterial that-an

- applicant may have satisfied applicable zone reclassification criteria. In
Parkridge, this Court established a judicial standard for reviewing local
rezone decisions:

(1) there is no presumption favoring the

action of rezoning; (2) the proponents of the

rezone have the burden of proof in

demonstrating  that  conditions  have

substantially changed since the original

zoning. . . ; and (3) the rezone must bear a

substantial relationship to the public health,

_ safety and welfare. '

89 Wn.2d at 462. Courts have occasionally employed the Parkridge
criteria to reverse local decisions approving arezone proposal. See, e.g.,

~ Citizens for Mount Vernoﬁ V. City of Mount Vernon, 133 Wn.2d 861, 875,

- 947 P.2d 1208 (1997). But no reported Washington case has ever used

4 This reflects the consensus view in other jurisdictions. See, e.g., Patricia E.
Salkin, Anderson’s American Law of Zoning §8:23 (Fifth ed. 2009) p.8-78, 8-79 (“The
courts do not possess the power to amend. . . zoning regulations. [T]he power to amend a
zoning ordinance. . . cannot be exercised by the courts even where a denial of an
application to rezone is discriminatory.”). - .

{GAR766598.DOC;7/00046.050035/ } - -14-




them to overturn a local legislative bédy’s denial of arezone. Cf. Balser
Investments, Inc. v. Snohomish County, 59 Wn. App.. 29, 40, 795 P.2d 753
( 199())8 (noting that applicant’s sétisfaction of rezone criteria “certainly
did not mandate that a zoning official must grént a rezone”) (emphasis
added). To the contrary, Teed, Bishdp and numeroué other Washington
cases unequivocally hold that a rezone cannot be judicially compelled
under these circumstances. |
‘The Court of Appeals-ignored this voluminous precedent and

instead cited td a single, factually distinguishable case, J L. Storedahl &
Séns, Inc. v. Clafk County, 143 Wn. App. 920, 180 P..3d'848 (2008). Op.
at footnotes 22, 24, 26). In Storedahl, the court reversed a board of county
commissioners’ decisilon to deny a rezorie, But solely because the board
- failed to follow local code procedures requiring it to enter its own findings .
of fact unless it accepted the hearing examinerfs recommendation. Unlike
the Cit}; Couﬁcil in this case, the board failed to enter ité own ﬁndings.
‘Storedahl is inapposite because it did not apply substantive rezone criteria
to reverse the rezone deniél at issue in that case, and thus—unlike the |

Court of Appeals decision here—did not invade the local legislative

8 Superseded by statute on other grounds F reeburg v. City of Seattle 71 Wn.
App. 367, 370, 859 P.2d 610 (1993).
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bodY’s discretiohary authority. Storedahl is thus distinguishable from the
instant case on its facts.”
Here, where the hearing examiner recommended approval of
- Phoenix’s proposed rezones, the City Council retained authority to adopt
its own findings and to not follow the examiner’s recommendation. See,
e.g., Lillions v. Gibbs; 47 Wn.2d 629, 633, 289 P.2d 203 (1955). As
Professor Stoebuck notes:
Of course the local legislative body does not
have to adopt a rezoning ordinance that is
consonant with the planning agency’s
action; that action is only recommendatory.
" The legislative body may adopt a different
ordinance or may refuse to adopt any
ordinance.
- 17 Stoebuck and Weaver, WASHINGTON PRACTICE §4.16 (emphasis
added).
By removing the legislative body’s discretion from the decision to
deny‘ a site-specific rezone and performing its own evaluation of the
evidence, the Court of Appeals’ decision conflicts with existing Supreme

-
Court and Court of Appeals precedent. RAP 13.4(b)(1-2).

b. - The Court of Appeals opinion conflicts with Woods

V. Kittitas County and other recent decisions of this

° The decision of a hearing examiner or planning commission in this context is a
recommendation to the elected City Council which in turn retains the authority to make
the final decision. See WMC 17.07.030 and WMC 21.42. 110(2) Tugwell v. Kittitas
County, 90 Wn. App. 1, 951 P.2d 272 (1997).

{GART766598.DOC;7/00046.050035/ } -16-




Court that prohibit challenging a site-specific
rezone decision for compliance with the GMA.

Review of the present matter under RAP 13.4(b)(1) is also
. w;arranted becau.se the Court of Appeals ignored this Court’s Woods v.
Kittitas County decision by ovérturning a site-speciﬁc rezone
~ determination based upon the City’s alleged failure to comply with the
GMA. In Woods v. Kittitas County, 162 Wash.2d 597, 603, 174 P.3d 25
(2007), this Court instructed'that GMA principles could nqt'be.applied in -
the context of a site‘-speciﬁc decision. However; that is precisely what the
Court of Appeals did here. The City’s development regulations permit'
de;/elopment projects within the R-1 Residential zones. See A-48 to A-52,
A-54.A Phoenix’s challenge is ultimately a disguised objection ;co these
_provisions, and to the adequacy of the City’s comprehe‘nsivc.e plan and
zoning regﬁlations under the GMA’s ﬁrban density policies.

" In the course of reengineering the language of WMC 21.04.080 to
mandate that the City Council approve the rezone if other code
requireménts for rezone approval are met, the Court of Appeals repeatedly
referred to the GMHB’s four-dwelling—units-ber—a;:re “bright line rule” for

“urban density, see Op. at.15 , 20, and 23, emphasizing Speciﬁcally the
GMHB?’s decision in Hensley v. City of qudz’nville; No. 96-3-0031, 1997
-~ WL 123989 (Cent. Puget Sound Growth. Mgmt. Hr’gs Bd; Feb. 25,. 1997).
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Even though the so-called “bright line” rule is no longer viable, see
Viking Propertz’es, Inc. v. Holm, 155 Wn.2d 112, 128-30, 118 P.3d 322
(2005) and Gold Star Resorts, Inc. v. Futurewise, 167 Wn.2d 723, 222
P.3d 791 (2009) (holding that GMHB lacks authority ﬁnder GMA to
impose numerical density standérds or make policy), the Court of Appeals
* infused this refufed GMA policy into itsinte;rpretation of the City’s
development régulations. Op. at 15-16, 20-26. The court reasoned that the
City must ﬁave intended to comply with the GMHB’s urban density
standard by allowing developments witﬁ densities less than R-4 only jf _
adequate services cou'lld not be provided. Op. at 16. The court reached this
conclusion even thodgh development activity on R-1 zonéd lands in the -
‘City i.s spéciﬁcally permitted by the City’s zoning code. See Residential
Land Use Table at WMC 21.08.030 (designaﬁng single detached |
residences as permitted use in R-1 zone); see also WMC 21.12.030 (base

density for an R-1 zone is 1 dwelling unit per acre). A-48 to A-51.10

10 In light of the above-cited code provisions, the Court of Appeals clearly

erred by construing the City’s development regulations—specifically WMC 21.04.080—
as a rezoning mandate rather than a nonbinding purpose statement. Op. at 14, 16. The
City Council’s interpretion of this text should have been entitled to signiﬁcant judicial
deference on appeal. See, e.g., Pinecrest Homeowners’ Ass’n v. Glen A. Cloninger &
Assoc., 151 Wn.2d 279, 290, 87 P.3d 1176 (2004). By the plain terms of the City’s code,
the function of WMC 21.04.080 is simply to describe the “purpose of the City’s Urban
-Residential zones”. See WMC 21.04.020 (emphasis added) A-53. This section is located
in a wholly different code chapter from the City’s zone relassification criteria, see WMC
21.44.070; A-55, does not purport to supersede or otherwise modify those standards, and,
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GMA concerns likewise inﬂuenced the Court of Appeals’
interpretation of the City’s zone reclassification criteria, which, inter alia,
A require an applicant to show a “demonstrated need” for the.‘requestéd
rezoné. See WMC 21.44.070; A-55. The City Council determined that
the proposed Wood Trails/Montevallo rezones were not “.nee.ded” at this
time. A-37, A-43. Iﬁ sﬁpplanting the City Council’s policy judgment on. :
~ this point, the Court of Appeals reésoned that the Hensley decision
“reflected Woodinville’s obligation to look beyond the 20 year horizon
' when evaluating housing needs and the impact of a current [site-specific]
decision.” Op. at 20. TIllus,vthe Court of Appeals imported GMA
standards and the GMHB’s decisioﬁ iﬁ Hensley into a site-speéiﬁc rezone
decision. This Court’s helding in Woods is uneqﬁivocal: “the. . . . court
does nc;t have subjec;t matter jurisdiction to decide whether a site-Speciﬁc
reéone complies with the GMA.” Woods? 162 Wn.2d at 616. Because the
Phoenix decision facially conflicts with this maﬁdafe, review by the

Supreme Court is warranted pursuant to RAP 13.4(b)(1).

F.  CONCLUSION

The Court of Appeals departed from longstanding principles of

land use law by compelling' the City Council to pass a rezoning ordinance

as explained by WMC 21.04.020; A-53; is intended only to “guide the application of thé
zones and designations to all lands in the City of Woodinville.” (Emphasis added.)
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the Council had denied after making its own findings and conclusions. By
applying GMA considerations in a projeét-'speciﬁc land use appeal, the
Court of Appeals also disregarded this Court’s plairi holding in Woods. If
allowed to stand, the published Court of Appeals’ decision will create
contradictory precedent and sigmﬁcéntly alter Washington zoning law.
This Court should grant review of and revé;se the Court of
Appeals’ decision and reinstate the decision of the trial court. Costs on

appeal should be awarded to the City.

RESPECTFULLY SUBMITTED this 2y of Mauren, 2010,

TALMADGE/FTTZPATRICK.
OGDEN MURPHY WALLACE, P.L.L.C.

5 (Prlip @ mew/

Philip A. Talmladge, WSBA #6973
Greg A. Rubstello, WSBA #6271
Attorneys for Petitioner

City of Woodinville
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UNRUBLISHED OPINION
V. '

CITY OF WOODINVILLE, a

- Washington municipal corporation,

WELLINGTON, a Washington
nonprofit corporation, :

Respondents.

)
)
)
;

and CONCERNED NEIGHBORS OF )
)
)
) .
) FILED: November 2, 2009
) .

Leach, J. — Phoenix Developmént, Inc., appeals decisions of the City of
Woodinville denying site-specific rezone requests and subdivisio_n applications
for two properties.. Because Phoenix’s proposed rezones implement the

Woodinville comprehensive plan and current zoning code and comply with the

“improper. We therefore reverse the city council’s decision and remand for a

determination on Phoenix’s preliminary plat applications.
Background

This matter relates to two parcels located in the Wéllington neighborhood

. 'of northwest Woodinville, a 38.7 acre parcel known as the Wood Trails proposal

and a 16.48 acre parcel known as the Montevallo proposé\l.1 In June 2004,

Phoenix asked the city to amend the zoning map for these two parcels to rezone

city code’s general rezone criteria, we hold that the rezone denials were-

each from R-1, which allows one dwelling unit per acre, to R-4, which allows up

to four dwelling units per acre? and submitted applications for subdivision

! Hearing Examiner’s Wood Trails Decision (WTHE), May 16, 2007, at4;
Hearing Examiner’s Montevallo Decision (MHE), May 16, 2007, at 4.
2 WTHE Ex. 17; MHE Ex. 17.
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approval. The preliminary plat applications proposed subdividing each parcel
into 66 single-family residential lots® and included the transfer of 19 density
credits from Wood Trail_s to Montevallo to achieve the désired nﬁmber of l‘ots on
the smaller Montevallo parcel. Because only nine density credits could be
transferred, the number of lots in the Montevalio proposal was reduced to 56.
City staff prepared a draft environmental impact statement (DEIS)
analyzing the alternatives and impacts of the Wood Trails and Montevallo
proposals.' The city published the DEIS in January 2006. The key issues
addressed in the DEIS were soil sfability, seismic hazards, and erosion potential;
surface water, grbund water/seepage and water runoff; wildlife, threatened or
endangered species, habi.t‘at' and migration routés; land use, plans and policies,

neighborhood character, open space and environmentally sensitive areas;

transportation, existing' ahd' proposed street system, motorized ftraffic, non
motorizc;,d traffic/pedestrian movement/school safe walk .routes and safety
hazards; and parks .and recreation. The.DEIS- evaluated the proposéd
dévelopmenté (propbsed action). and three alternatives:. (1) deveiopme_nt at the
currént R-1 zoning'With individual septic systems like the ekisting land uses in
- the Wellington neighborhood (R-1 zoning alternative), (2) development of

attached housing (townhomes) on the Wood Trails property, with single-family

3 WTHE at 4-5; MHE at 4. -
¢ MHEat4-5.
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Iofs on the Monfevallo property (attached housing alternative), and (3) no
development on either site (no actic;n al;ternative).

The final environmental impact statement (FEIS) published in December
2006 provided additional analysis and clariﬁcétion ‘of several elements,
descriptions of minor changes to Phoenix’s proposal, and responses to public
comments. The FEIS identiﬁed the followihg key énvironmental issues:

Earfh: Soil stébility/possiblé sand layer, seismic hazards and
erosion potential associated with development of Wood Trails.

Water Resources: Surface water, ground water/seepage and
- water runoff associated with -development of Wood Trails and
‘Montevallo. . y .

Plants & Animals: Wildlife, threatened or enda‘ngered species,
habitat and wildlife connectivity routes associated with
development of Wood Trails and Montevallo.

Land Use: Land use plans and policies, neighbbrhood character, open
space and critical areas associated with development of Wood Trails and
- . Montevallo.

Transportation: ~ Transportation, existing ‘and proposed street
system, motorized ftraffic, non-motorized traffic/pedestrian
movement/school safe walking routes and safety hazards
associated with development of Wood Trails and Montevallo. .

Public Services: Parks and recreation associated with
development of Wood Trails and Montevallo. Fire, police, schools,
water and sewer were determined not to be significant.
environmental issues.

The FEIS includes tables comparing the impacts, mitigation, and 3|gn|f icant

unavoidable adverse impacts of the proposed action and each alternatlve action -

On the Wood Trails and Montevallo sites.® These tables show that the majority

-5-
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of the significant unavoidable adverse impacts for the proposed action are also
likely to occur under the R-1 zoning alternative. The FEIS concludes that “[a]ll
. likely impacts could be mitigated by a redesign—by adopted City regulations
and/or by elements incorporated into the design of the prdposal—-to a level that
is considered less than significant.”®

Staff reports for Montevallo and Wood Trails also analyzed whether the
* proposals complied with the comprehensive plan and the Woodinville Municipal
Code (WMC). The city code criteria for a rezone provide:

A zone reclassification shall be granted only if the applicant

demonstrates that the proposal is consistent with the

Comprehensive Plan and applicable functional plans at the time

the application for such zone reclassification is submitted, and

~ complies with the following criteria:
(1) There is a demonstrated need for additional zoning as

the fype proposed.
(2) The zone reclassification is consistent and compatlble
with uses and zoning of the surrounding properties.

(3) The property is practically and physica'lly sufted for the uses
_allowed in the proposed zone reclassification.”)

~ Staff concluded that both proposals met the R-4 residential zone criteria
and met two of three rezone criteria, under subsections 2 and 3. The staff
| report‘ did not make a recbhmendation asto the fifst criterion, the “d_emonstn;ated
need” requirement of WMC 21.44.070(1), stating that this criterion “ultimately

requires an objective'judgment by the 'Heéring Examiner and City Council based

5 FEIS at 1-10 through 1-43.
8 FEIS at 1-9.
TWMC 21.44.070.
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Upon relevantCity plans, policies, goals, and timeframeé.”5 Staff recommended
appreval of the requested rezones ae long as the “demonstrated need”
requirement was met. Staff recommended that the rezone approvals be subjeet
to a number of conditions, including mitigation measures to protect the
. environment, .fire department access - requirements, park and transportation_
impact fees, tree retention, and surface water management.

Public hearings regardlng the Montevallo and Wood Trails rezone
' requests and prehmlnary plat applications were held on March 14 ‘and 15 and
- April 5, 2007.- The hearing examiner considered testimony and documentary
evidence, incluaing the FEIS and a lengthy analysis of the proposal_s submitted
by the Concerned Neighbors of Wellinpton (CNW).®  The hearing examiner
recommended that the city council approve the rezones from R-1 to R-4. The
hearing examiner also re_commended approval of the subdivision of Wood Trails
into 66 lots with the transfer of nine lots to Montevallo and the subdivision of
* Montevallo into 56 lots, subject.to numerpus 'conditions.m In the decision tor
| each property, the hearing ex_aminer clearly set forth the R-4 rezone criteria,

applied those criteria to his findings, and concluded that all criteria were met.

'On August 20, 2007, the city council entered findings, conclusions, and

decision denying Phoenix’s requests to rezone Wood Trails and Montevalle from

® Wood Trails Staff Report at 32; Montevallo Staff Report at 27.
® WTHE at 23-40; MHE at 22-35.
" WTHE at 16-22; MHE at 15-20.
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R-1 to R-4. Based on its decision fegarding the rezones, the council summarily |
» deh}ied the subdivisions as inconsistent with the sites’ existing R-1 zoning A
designation.” The council, in its “legislative capacity,” found that the existing R-
1 zoning designation was appropriate for Phoenix’s property.'? | In its “quasi-
judicial capacity,” the city council concluded that the rezones would be
“ihconsistent with significant Comprehensive Plan Policies,” that thé
“demonstrated nee'd” criterion in WMC 21.44.070 had not been met, and th.at
the rezones did not “bear a substantial relationship to the public health, safety, |
morals or weifare” aé required by-case law.”™ The council concluded that public
services in éreas servinQ the Wood Trails and Montevallo proposals were not
adequate™ é_and that the city could not brovide adequate services to those
parcels in 'th:e ﬁear—term because the resources were.alréady committed under
the city’s capital improvement plan fof Ainfrastructure in other parts of the: city,
.such as the downtown area, which the city council had previdusly selected for
'focused growth.” The couﬁcil found that additional public services wére needed

to support the proposed d_evelopments, that reallocating capital resources to the

' ! City Council’'s Montevallo Decision (MCC), August 20, 2007,
Conclusion 9; City Councn Wood Trails Decision (WTCC), August 20, 2007,

Conclusion 9.
2 WTCC Findings 6.d, 9, 10.
'3 MCC Conclusion 1, Finding 13; WTCC Conclusion 1, Finding 14.
14 MTCC Conclusion 2, Flndlngs 11-25 WTCC Conclusion 2, Findings 13-

26.
SMCC Flndlngs 15-26, Conclusmns 2-8; WTCC Flndlngs 16-27,

Conclusions 2-8.
-8-
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subject area would be premature and inefficient, and that the m'itigation
‘measures that the developments would contribute, such as impact fees, would

not correct the public service deficiencies.™

Phoenix filed a land use petition .in superior court, seeking reversal of the

_ c'ity‘counCiI’s denial of its rezone andAsubdiv}sion requests. The superior court
dismissed the petition, holding that Phoen.ix féiled to eétabiish any of the six
standards set out' in the Land Use Petition Act, RCW 36.70C.130.

' Standard of Review |

The denial of a site- specmc rezone is a land use decision.'””  The Land

Use Petition Act (LUPA) chapter 36. 7OC RCW, provides the exclusive means.

for judicial review of a land use decision, with the exception of those decisions
subject to review by bodies such as the growth‘mahagemenf hearings boards."®

Courts review denial ofa site-specific rezone under LUPA™ and may grant relief

only if a petitioner has met its burden of estabvlishing one 6f the following |

standards: |

(a) The body or officer that made the land use decision
engaged in unlawful procedure or failed to foIIow a prescribed
process, unless the error was harmiless;

(b) The land use ‘decision is an erroneous interpretation of
the law, after allowing for such deference as is. due the
construction of a law by a local jurisdiction with expertise;

6 MCC Findings 24-25; WTCC Findings 25-26.

" Woods v. Kittitas County, 162 Wn.2d 597, 610, 174 P.3d 25 (2007) .
(citing RCW 36.70B.020(4)).

8 Woods, 162 Wn.2d at 610.

® Woods, 162 Wn.2d at 616.
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(c) The land use decision is not supported by evidence that
is substantial when viewed in light of the whole record before the
- court; -
(d) The land use decision is a clearly erroneous application
of the law to the facts; '
(e) The land use decision is outside the authority or
jurisdiction of the body or officer making the decision; or
(f) The land use decision wolates the constltutlonal rights of
the party seeklng relief.12%

In reviewing a land use decision, this court stands in the same posntlon as the

| superior court.?' Standards (a), (b), (e) and (f) present questions of law that we

review de novo.? When reviewing a challenge to the sufﬁciency of the

-evidence under ‘subsection (c), we view facts and inferences in a light most

favorable to the party that prevailed in the highest forurn exercising factffinding
authority, in this cese the city and CNW.% The clearly errone‘ous test under (d)
involves apnlying the law to the facts.?

Analy.sis

A. Legislative Findings

As a preliminary matter, Phoenix argues that the council’s finding of fact 6

is unlawful because the council purports to be acting “in its legislative capacity” -

when the council was required'to'be acting in a quasi-judicial eapacity. We

20 RCW 36.70C. 130(1) '
21 Habitat Watch v. Skagit County, 155 Wn.2d 397, 405-06, 120 P.3d 56

(2005) (quoting Wenatchee Sportsmen Ass'n v. Chelan County, 141 Wn.2d 169,
176, 4 P 3d 123 (2000)).

22 J.1. Storedahl & Sons, Inc. v. Clark County 143 Wn. App. 920, 928,

180 P.3d 848 (2008).

2 Woods, 162 Wn.2d at 617.
2 Storedahl, 143 Wn. App. at 928.
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agree.
A site-specific rezone requﬁest is a quasi-judicial decision that the council
must evaluate under legislatively established criteria, including the

comprehensive plan policies and other development regulations, which constrain

the council’s discretion.® A quasi-judicial action involves the application of

existing law to particular facts rather than the creation of new policy.*® Thus,

when acting in its quasi-judicial cépacity,'the council is limited to interpreting
existing policies and applying those policies to the particular facts relevant to its

decision. By invoking its legislative authority midway through the quasi-judicial

" proceeding, the council adopted a new policy rather than applying existing

’ policies and regulations. We therefore hold that finding of fact 6 in both the

Montevallo and Wood Trails decisions is the product of an unlawful exercise of
the council’s legislative authority.

B. Rezone Denials

An applicant may chéllenge the denial of a rezone request on the basis -

that a local jurisdiction did not follow its own development regulations.?” Local
development regulations, including zdning regulations, directly constrain land

~ use decisions. ? Here, Phoenix alleges‘that the city council failed to follow the

% Storedahl, 143 Wn App at 931.
% See Chaussee v. Snohomish County Council, 38 Wn. App. 630, 634—
35,689 P.2d 1084 (1984). '
27 Woods, 162 Wn.2d at 616.
- 2 Woods, 162 Wn.2d at 613.
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city’s zoning code when 'it denied' the feéone requests.

- Three general rules épply to rezone applicaﬁons: ’(1) there is‘ no
presumption of validity favoring a rezone; (2) the rezone proponent must
- demonstrate that circumstances have changed since the original_zoning; a_ﬁd (3)
the rezone mubst have a substantial reiationship to the' public health, safety,
morals, or general welfar‘e..29 .When a propésed rezone implements the policies
of a comprehensive plan, the proponent is not required to demonstrate changed
circumstances.*° | | |

Woodinville imposes additional criteria for approval of a site-specific
rezone application in WMC 21.44.070: |

A zone reclassification shall be granted only if the applicant
demonstrates that the proposal is consistent with the
Comprehensive Plan and applicable functional plans at the time
the application for such zone reclassification is submitted, and
complies with the following criteria:

(1) There is a demonstrated need for additional zoning as
the type proposed. '

(2) The zone reclassification is consistent and compatible
with uses and zoning of the surrounding properties.

(3) The property is practically and physically suited for the
“uses allowed in the proposed zone reclassification.

The Woodinville zoning code contains -purpose statements for various

- zones and nﬁap designations. The code requires that these purpose statements

-# Citizens for Mount Vernon v. City of Mount Vernon, 133 Wn.2d 861,
875, 947 P.2d 1208 (1997).

. %0 Bjarnson v. Kitsap County, 78 Wn."App. 840, 845-46, 899 P.2d 1290
(1995) (citing Save Our Rural Environment v. Snohomish County, 99 Wn.2d 363,
370-71, 662 P.2d 816 (1983)).
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are to be used to guide application of the zones and land use regulations within
the zones.®* WMC 21.04.080 describes the purpose of the city’s urban

residential zones:

(1) The purpose of the Urban Residential zones (R) is to
implement Comprehensive Plan goals and policies for housing
quality, diversity and affordability, and to efficiently use residential
land, public services and energy. These purposes are
.accomplished by:

(a) Providing, in the low density zones (R-1 through R-4), for
predominantly single-family -detached dwelling units.  Other
development types, such as.duplexes and accessory units, are
allowed under special circumstances. Developments with densities
less than R-4 are allowed only if adequate services cannot. be
provided. '

(2) Use of this zone is appropriate in residential areas
designated by the Comprehensive Plan as follows:

- (a) The R-1 zone on or adjacent to lands with area-wide
environmental constraints, or in well-established subdivisions of
the same density, which are served at the time of development by
public or private faciliies and services adequate to support
planned densities;

(b) The R-4 through R-8 zones on urban lands that are
predominantly environmentally unconstrained and are served at
the time of development by adequate public sewers, water supply,
roads, and other needed public facilities and services . .

' AThe council concluded that the R-4 zone was not appropriate for
_Phoenix’s properties for a number of reasons. The council ‘concluded that these _
rezones were inappropriate “due'to the deficient pu.blic facilities and services'
(éther than sewér) in the area Where the propérty is located and “ the currently

ongoing- sustainable development study.”? The council further concluded that

3TWMC 21.04.020
32 MCC Conclusion 2.

13-
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there was no demonstrated need for the proposed rezones, that. the rezones
were inconsistent with significant comprehensive plan policies, and that the
. rezones did not bear a substantial relationship to p.u.blic health, safety, morals, or
welfare.

1. Adequate Services under WMC 21.04.080

Phoenix claims that WMC 21.04;080 requires that the city appro;/e the
rezone applicatfons unless édequate services cannot be prdvided. -WMC
. 21.04.080 requires Woodinville to approve a request to rézone property to R-4 if
the requeét meets all the other rezone criteria.

WMC 21.04.080(a) prbvides, “Developments with densities less than R-4
are allowed only if adequate services cannot be’ provided L Tﬁe city
characterizes this code purpose statement as “simply an indicia of legislative
intent” that does not give rise to an enforceable right or create a mandatory code
requirement. The city claims that this‘prOvisioh does not Supple_ment the specific;
rézbne criteria described in WMC 21.44,076 and that there is nb indication that |
the cduﬁcil should use the %oning code purpose statements When making site-

specific zoning decisions. The city notes that WMC 21.44.070 does ndt refer to
any purpose statement. | |

But thé city fails to reconcile its position with the mandate of WMC

21.04.020: “The purpose statements for each zone and map designation set

forth in the following sections shall be used to guide the application of the zones

A4
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and designations to all lands in the City of Woodinville.” The City also does not
explain why WMC 21.04.080 is phfased in mandatory térhs if it is an expression
of ihtentonly. -Finally, the city ignores the historical context against which it
adopted WMC 21.04.080.

To éatisfy certain reqUirements of the Growth Mahagement Act (GMA),
chapter 36.70A RCW, the city adopted its GMA comprehehsive plan‘on June 24,

1996.% In Hensley v. City of Woodinville,?* several policies contained in the

comprehensive plan'we're challenged before a growth management hearings - -

board, including policy LU-3.6: “Allow -densities higher than'.oné dwelling unit
per acre only when adequate services and 'facilities are available to serve the
propose‘d development.” TheA board interbre’téd LU-3.6 to prohibft development
in excess of one dwelling unit. per acre unless sewer service is a\/ailable and

held that it was inconsistent with a GMA policy.*®

The board stated, “Woodinville may not engender or perpetuate a near-

term land use pattern (one-acre lots) that will effectively thwart long-term

(beyond the twenty-year planning horizon) urbén development within its
- boundaries.”® The board remanded policy LU-3.6 to the city with instructions to

-either delete it or amend it consistent with the holdings and conclusions in the

33 City of Woodinville Ordinance No. 175
34 No. 96-3-0031, 1997 WL 123989 (Cent. Puget Sound Growth Mgmt.

Hr'gs Bd. February 25, 1997) (Hensleyl)

% Hensley |, at 8.
3% Hensley |, at 7.

-15-




No. 62167-0-1/ 16

board’s opinion. The city did not appeal the board’s decision and deleted
policy LU-3.6 ffom its 6omprehensive plan.®

On July 14, 1997, the city adopted its amended zoning code, including

the statement of purpose for urban zones quoted above. The city’s adoption of

WMC 21.04.080 shortly after the hearing board’s admonition that the city may.

not engender or perpetuate one-acre lots to thwart long-term urban developme.nt

within its boundaries demonstrates the city’s decision to comply with a GMA

“density policy by allowing developments with densities less than R-4 only if

adequate services cannot be provided.

Under WMC 21.04.080(1)(a) the city must approve Phoenix’s request to
rezone properties from R-1 to R-4, if adequate servfces can be provided, the
requirements of WMC 21.44.070 are miet, .the provisions  of WMC
21.04.080(2)(a) do not apply, and the rezones are not otherwise prohibited by
Iaw. | |

" In several findings and conclusions, the council stressed that its fiséal
-constraints required ‘it to prioritize its actions and had theréfore selected the
| downtown area for focused grthh and infrastructure. For example, the council
found that |

[tlhe City is not yet prepared to commit capital resources to the
subject area in the near-term. Committing the City to prematurely

8 Hensley |, at 11. ,
% Hensley v. City of Woodinville, No. 96-3-0031, 1997 WL 816261 (Cent.

Puget Sound Growth Mgmt. Hr'gs Bd. October 10, 1997) (Hensley ).
' -16-
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construct infrastructure and provide services to this area will
become increasingly problematic, resulting in an’ increasing
inefficiency of services thereby lessening the economic gain and
placing a growing strain on the fiscal resources of the
community.B® ‘

The council concluded that the proposals were inconsistent with the city’s
strategy to meet its regional growth objective.
The City has chosen to meet the growth objective in the CBD
[Central Business District] while insuring that new growth in other-
areas of the City does not negatively impact the City's

transportation[,] land use and capital facilities goals and
objectives. 0! '

But the councill rhade no factual ﬁndingsv that would .su,pport the denial of the
rezones on the basis that adequate services ‘cannot be provided, and a
conclusion that adequate services cannof be ﬁrovided is not supported by
evidence that is substantial when vi'ewed in light of the whvo'le record before it.

The council doeé not identify any services that cannot be provided to
Montevallo or Wood Trails. The council vaguely refers to “infrastructure,”
“facilities,” and “services” throughout its decision.' The only service specifically
mentioned in the council’s decision is transportation.

Phoenix -argues that transportation is not a “service” under
WMC 21.04.080(1)(a). We need not reach the question whether transvportation
fs a service, however, because there is no evidence' that transportatio.n cénnot

be provided to the propdsed developments. Rather, the council found that there

% MCC Finding 24; WTCC Finding 25.
40 MCC Conclusion 5; WTCC Conclusion 5.

17-
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were “unavoidable adverse impadts to .tr'a.nsportation systems” identified by the
FEIS which “can be avoided by denial of the rezonev.”“1 B.ecause WMC
21.04.080(1)(a) requires a zoning density of R-4 or greater unless “adequate
.serAviCe‘s cannot be provided,” a finding of “unavoidable adverse impacts” is
.insufficient to justify the council’s deéision. Eurthermore, the finding is not
supported by the record. The FEIS states that “none of the alternatives would
: g.enera;:e sufficient additionai traffic .or changes ih traffic patf.erns to cause
significant impacts to the exiéting level of service . ...”*? The FEIS also states
that the R-1 development alternative—the development'tﬁe'c}ity nbw 'suggests
Phoenix can build——wpuld actually generate more daily trafﬁ.c on some streets
than the ‘proposed actioh, due to the differences in access plans between the
alternatives.

In recommending that the rezones be approved, the hearing . examiner

recognized that under WMC 21 .04.080, “[d]evelopments with densities less than

R-4 are allowed only if adequate services cannot be provided.”* The hearing -

examiner concluded that “the Woodinville code in place when this application
vested, stated that this property could not be developed as R-1 because utilities

are available.”® Although it now argues otherwise, the council also recognized

“ MCC Conclusion 9; WTCC Conclusion 11.
“2 FEIS at 3.5-94. . '
“ FEIS 3.5-73. '
44 MHE at 9.
- “ MHE at 10; WTHE at 11.
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in its findings that it was required. to detefmine whether adequate services could -

be provided.* Viewing the record as a whole, substantial evidence does not
support the conclusion that adequate services cannot be provided to Wood
Trails and Montevallo.

2. Demonstrated Need

Phoenix argues that the council -erred when it concluded that the

demonstrated need requirement under WMC 21.44.070 was not met. Phoenix
urges the court to adopt the heéring examiner’s view, argu_ing.that'the examiner

“presented a thorough analysis and resolution of this issue.”

The hearing examiner concluded that there is a demonstrated need for

additional zoning of the type proposed by Phoenix. The hearing examiner’s
recommendaﬁon considered all evidence presented. Although the staff report
did not contain a recommendation as to demonstrated need, the hearing

exéminer considered the opinion expressed in the staff reporf that the city can

meet its required housing allocation under the GMA for the planning period of -

- 2001 to‘2022 without further zone changes to higher density. The hearin‘g
, examiner' als_o considered evidence presented by CNW that a Iarge. number of
homes similar to those propb’sed by Phoenix are available for sale within 10
miles of the proposed developments, although those homes are not necessarily

~in Woodinville.*” Finally, the hearing examiner considered evidence presented

* MCC Finding 6; WTCC Finding 6.
' -19-
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by Phoenix that the city used a flawed analysis in reaching the conclusion that
additional R-4 zoning was not needed. He also considered evidence that land
~ zoned R-1 constitutes approximately 30 percent of the total area of the city and
approximately 50 percent of the residentially zoned land, while available land
zoned R-4 constitutes less than 2.7 percent of the city.*® The hearing examiner
concluded, - C

Clearly more R-4 Zoning is needed to create a diversity of building

sites availability [sic] by establishing more areas where detached

single-family can be constructed at lower densities [sic] than R-1

densities. In addition, the Growth Management Hearings Board

has held that Woodinville is not to perpetuate one-acre lots that
will effectively thwart urban development.i*

.Thé hearing examiner’s conclusion that the city’'s reiative' lack of R-4 zoning’;
compared with its abundance of R-1 zoning demonstrates a need fdr additional
single-family zohing at densities that help to further the goals of Woodinville’s
comprehensive plan and the GMA is supported by the record. As the board held

in Hénslex I, one-acre lots thwart, rather than éncourage, urban development.

The board’s decision also reflected Woodinville's obligation to look beyond the .

20-year horizon when evaluating both housing needs and the impact of a current
decision. CNW'’s evidence that many similar lots are for sale within 10 miles of
the proposed developments indicates that other cities are providing this type of

housing, but does little to help us determine whether there is a need for higher

47T MHE Finding 13; WTHE Finding 13.
4 MHE Finding 14; WTHE Finding 14.
4 MHE Conclusion 2.A at 10; WTHE Conclusion 2.A at 10.
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density sihgle-family housing in Woodinville. We hold that the city's ﬁnding' that
the proposed rezones ere not needed is lnot supported by evidence that is
- substantial when viewed in light of the whole record before the court.

‘3. Consistency with Comprehensive Plan

Land Ause decisions must generally cdnforrﬁ to the 'jurisdiction’s
~comprehensive plan.®® In addition, WMC 21.04.070 requires that a rezone be
consistent with the city’s comprehensive plan and applicable functional plans.

The staff report identifies several policies implicated by the proposed
rezones within the land use, housing, community design, capital and public
facilities, and environmental elements of the plan. The staff report discuéses
these policies in detail and concludes that “the development as proposed would
be consisteﬁt generally with the Comprehensive Plan. ~ The site could

accommodate development consistent with the R-4 zone.”' The hearing

examiner found that the proposals were “reasonably compliant .with the |

Woodinville Comprehensive Plan,” and adopted and incorporated the relevant
‘portions of the staff report into his decision. The hearing examiner specn‘" cally.
found that

the zone change will allow the development of low-density
detached single-family homes in an area designated in the
comprehensive plan as low density residential. While arguments
have been made that the adjacent neighborhood is much less
dense, R-4 is still classified as low density. In addition, buffering

% Woods, 162 Wn.2d at 613.
5" Montevallo Staff Report at 16; Wood Trails Staff Report at 20

21-
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as recommended by the City, can alleviate impacts from a slight
difference in density. The site will be served with City water and
sewer and the street network will be improved. The west side of
the site will be left in a Native Growth Protection Area.... It
presents a range of densities, which encourages a variety of
housing types to serve a variety of income levels. It preserves
much of the natural features of the site, such as the wetland and
will preserve trees in accordance with the City’'s Tree Retention
regulations.®? :

The council, on the other hand, concluded that the rezones Were not consistent

. with the comprehensive plan. However, the council did not identify any p'lan

goals or policies that were inconsistent with the proposals. The council's
findings do not support its conclusion that the proposals are inconsistent with the

comprehensive plan.

Phoenix also érgues that the city is collaterally estopped from arguing that

R-1 zoning is allowed under the comprehensive pian because the board held in-

Hensley | that the city could not perpetuate low—density"o.ne-acre zoning.

Collateral estoppel bars relitigation of identical issues where there has been a

ﬁhal judgment on the merits, the party against whom the plea is asserted was a
party to or in privity with a party to the prior adjudication, and application of the

docirine does not work an injustice on the party again’stv whom the doctrine is to

be applied.“ The issue in Hensley | was whether Woodinville’s comprehensive

plan violated the GMA. That is-hot identical to the issue here, which is judicial

review of the city’s denial of two site-specific rezones. Thus, collateral estoppel

52 MHE at 8, WTHE at 9.
53 City of Arlington v. Cent. Puget Sound Growth Mamt. Hr gs Bd., 138

Wn. App. 1, 24-25, 154 P.3d 936 (2007).
' -22-
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~does not apply.

However, Hensley | is instrpctive in interpreting.the comprehensive plan.
As we discussed above, the board held tﬁat “Woodinville may not engender or
perpetuate a near-term land use pattern (one-acre lots) that will effectively
_l thwart long-term (beyond the twenty-year planning horizon) urban development
within its boundaries.”54 In Hensley |, the board held that former LU-3.6, .which
provided that Woodinville would “[a]ilow densities higher than one dwelling unit
per acre only when adequate services and facilities are ayailable to serve the
' proposed development,” was inconsistent with goal U-3 of thé compréhensive
plén, which required qonneCtion to the wastewater éystem when development or
subdivision of Iénd occurs at a density greater thén one unit per acre, and the
GMA goal that cities make urban services available'within urbaﬁ growth areas.®®

‘To resolve the inconsistency and bring the comprehénsive plan into compliance

~with the GMA, Woodinville deleted LU-3.6 from the comprehensive plan.*® The

council found that “[tlhe R-1 zoning is consistent with the ‘Low Density
Residential’ land use designation described in the City's . Comprehensive
Plan....” However, as the hearing examiner pointed out, R-4 is also

congidere_d low dénsity zoning under WMC 21.04.080(1)(a).

S4Hensley l, at7.
% Hensley |, at 8.
- % Hensley Il, at 2.
57 MCC at 2: WTCC at 2.
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The' FEIS analyzes the impact of the proposed action and the alternatives
under approximately 25 policiés enumerated in the city’s comprehensive plan,
“including land use, housing, community design, capital and publlic facilities, and

environmental policies.®® The FEIS identifies no inconsistencies between the

proposed rezones and the land use policies in the comprehensive plan. The

proposed "action was described as more consistent than the R-1 zoning
-alternative in regard to both housing policies discussed in the FEIS. No

inconsistencies were found with the 6ommunity design policies or the capital and

public facilities policy. All of the alternatives had similar impacts on the

environmental policies, ’but no major inconsisfencieswere identified. For
example, all alternatives would cause permanent loss of the wetland on the
Wood Trails site. The proposed a'ction. and attached houéing alternativ‘e would
cause some wetland impacts ‘on the Montevallo site that would be avoided by
the R-1 zoning, altérnative but“'would be rhore pfotect_ivel of water quality in
- downstream areas than the R-1 zoning alternative. Similarly, the proposed
action and éttached ﬁous‘ing alternative “might be a net irﬁprovement in quality in

waters downstream from the subject sites” while the R-1 zoning alternative was

described as “less protective of stream functions and values.”® The staff report

also contains a discussion of these specific comprehensive plan policies and

B EIS 3.4-22 through 3.4-28.
. S9FEIS 3.4-27.
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concludes that the proposals comply with the policies of the comprehensive

plan.%®

The council erred when it concluded the proposed rezones were
inconsistent with the pomprehensive plan.

4. Substantial ﬁelationship té the Public Health, Mbrals, or Welfare

The council concluded that the proposals did not bear a substantial
relationship to the publié health, safety, morals, or welfare. However, neither the
. council’s findings nor the record supports this conclusié’n‘.

In Henderson v. Kittitas County,®' Division Three held that a rezone that

furthered the goals of a comprehensive blanwas a benefit to the public héalth,
bsafetyA, morals and welfare. The court stated that “[t]he prinjary. beneﬁt_of the
rezoné ... is that 'it furthers the goals of. the éompreheﬁsive plan to increase
diverse uses of rural counfy Iénds and to decrease ‘rural sprawl.”™ % Here, the
hearing ekaminer relied on Henderson to conclude that the pfoposed rezones
- promoted the public health, safety, morals, and welfare because they- were
consistent with the compréhensive plan.

The proposals further the city’s land Qse policy LU;1.1 by helping the city

accommodate its GMA residential growth forecasts. As stated in-the FEIS, the

proposed action does more to further this goal than any of the alternatives -

¢ Montevallo Staff Report at 10; Wood Trails Staff Report at 13.
1124 Wn. App. 747, 756, 100 P.3d 842 (2004).
%2 Henderson, 124 Wn. App. at 756.
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- evaluafted by the city in the FEIS.®® The proposed action also furthers LU-1.3,

the city’s goal of phasing growth and municipal services together, by extending

sanitary sewer,' building on-site storm drainage facilities, and making street

frontage improvements.** The proposed action furthers LU-3.7 and housing

policy H-1.1 by increasing the variety 6f housing types and lot sizes in the area,
which is currently developed as large one-acre residential lots.%®

The proposed rezones further a number of comprehensive pvlan policies
and therefore bear a substantial relationship to the public health, safety, morals,
and welfare.

In sum, WMC 21.04.080 requires that the city approve an otherwise

qualified rezone application unless adequate services cannot be provided. The

record establishes that adequate services can be provided to the proposed

developments. Contrary to the city’s contehtions, there is a demonstrated need
for -additionél R-4 zoning and the proposals are consistent with the-
comprehehsive plan and bear a substantial relationship_to the public health,
safety, moréls, and welfare. The re_zohes are also.consistent and compatible
with uses and zoning ‘of the surrounding properties, and the propérty is
practically and physically suitedb for the uses alléwed in the proposed zone

reclassification, as required by WMC 21.44.070. We reverse the city council’s

SFE[S, 3.422.
5 FEIS at 3.4-23.
65 FE|S at 3.4-24.
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dénial of the rezones and remand to the city to grant the rezones.
C.  Preliminary Plat Application |

'The council denied PhOenix’é preliminary plat applications on the basis
thaf the subdivisions were inconsistent with the R-1 zone. Because we reverse
: the council’s rezone decision, we remand to ihe city for» consideration of
Phoenix’s pr‘evliminary plat.applications..

- Conclusion
The city council erred when it concluded that adeqﬁate services could not

be provided to the subject properties, that the rezones were inconsistent with the

Woodinville comprehensive plan, that there was no demonstrated need.for.the

rezones, and that the rezones do not bear a substantial relationship to the public

health, morals, or welfare. The council further-erred by engaging in an unlawful -

legislative procedure during a quasi-judicial decision-making process. Because

the proposed rezones meet all statutory and common law requirements for

-27-
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rezones, we reverse the denial of the rezones and remand for reconsideration of
Phoenix’s preliminary plat applications.

Reversed and remanded.

544’ / / |
l] ” ¥ 3 I / ¥ 3
WE CONCUR:
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IN'THE COURT OF APPEALS OF THE STATE OF WASHINGTON

PHOENIX DEVELOPMENT, INC.,

a Washington corporation, and G&S
SUNDQUIST THIRD FAMILY -
LIMITED PARTNERSHIP,

a Washington limited partnership,

~NO. 62167-0-1

ORDER DENYING MOTIC.N
FOR RECONSIDERATION

Appellants,

.CITY OF WOODINVILLE, a
Washington municipal corporation,

and CONCERNED NEIGHBORS OF
WELLINGTON, a Washington
nonprofit corporation,

Respondents.

)
)
)
)
)
)
)
| )
V. . )
)
)
)
)
)
)
)
)
)

The respondent, City of Woodinville, havin‘g' filed a' motion 'for reconsideration
| herein, and a majority of the panel haviﬁg deter.mined that the motion should be denied;
how, therefbre, it is hereby |
ORDERED that the motion for reconsideration be, and the same is, hereby denied. -

DATED this NV day of k\cxma("\t\i\) , 2010.
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~ IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

PHOENIX DEVELOPMENT, |NC
a Washington corporation, and G&S
SUNDQUIST THIRD FAMILY
LIMITED PARTNERSHIP,

. a Washington limited partnershlp,

NO. 62167-0-1

ORDER DENYING MOTION
FOR RECONSIDERATION

Appellants,

CITY OF WOODINVILLE, a
Washington municipal corporation,
and CONCERNED NEIGHBORS OF
WELLINGTON, a Washington
nonprofit corporation, -

)
)
)
)
)
)
)
)
V. )
)
)
)
)
)
)
)
)
)

Respondents.

The respondent, Concerned Neighbors of Wellington, having filed a motion for
'recdnsideration vherein, and a majority of the panel kr'naving determined that the motion - '
s_hould be denied; now, therefore, it is hereby

ORDERED that the mét'ionv fpr reconsideration be, and the same is, hereby denied..

DATED this 215V day of \§XXNJ£M25 2010,

| For the Court:

Lo d

Judge /7 -
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

PHOENIX DEVELOPMENT, INC.,

a Washington corporation, and G&S
SUNDQUIST THIRD FAMILY
LIMITED PARTNERSHIP,

a Washington limited partnership,

NO. 62167-0-1

ORDER CHANGING OPINION
AND ORDER GRANTING MOTIONS
TO PUBLISH OPINION '

Appellants,
V.

CITY OF WOODINVILLE, a
Washington municipal corporation,
and CONCERNED NEIGHBORS OF
WELLINGTON, a Washington
nonprofit corporation,

Respondents.

et (et Nt Nt s Nt e’ Mgt g Nt e S st S aet? e at? o

- The panel haying determined that the opinion should be changed; it is hereby
ORDERED that the opinion df this court in Athe a!bove-entitled case ﬁléd
November 2, 2009, shall be cﬁanged as follows: |
The following footnote shall be inserted on page 9, line 11, foIIowing the word
“policies”;
These policies are relevant where, as in~ this case and in Woods, the

zoning code expressly requires that any rezone be consnstent with the
comprehensive plan.

The remainder of the opinion shall remain the same.
Robert D. Johns, an interested party, and Lanzce G. Douglass, Inc., Lanzce G.
Douglass Investments, LLC, and Lanzce G. Douglass, interested parties, having filed

motions to publish opinion, and the hearing panel having reconsidered its prior
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determination and finding that the opinion will be of precedential value; now, therefore it

is hereby:

ORDERED that the unpublished opinion filed November 2, 2009, shall be
published and printed in the Washington Appellate Reports.

* Done this 22" day of Febmany 2010,
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o ‘ The Honorable Dean S. Lum
AR TR Trial Date: February 15, 2008

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
‘ IN AND FOR KING COUNTY

PHOENIX DEVELOPMENT, INC., a Washington
Corporation, and G&S SUNDQUIST THIRD
FAMILY LIMITED PARTNERSHIP, a
Washington llmlted partnerslup,

‘No 07-2-29402-3 SEA

ORDER DISMISSING APPEAL OF LAND
USE DECISION
Petmoners/PlamtIffs

V.

)
)
)
)
)
)
)
)
CITY OF WOODINVILLE, a Washington )
Municipal Corporation, and CONCERNED )
NEIGHBORS OF WELLINGTON, a Washington )
Nonprofit Corporation, )
)
)
)

Respondents/Defendants.

This matter having comé on for heaﬁng‘ on the Land Use ..Petition Act appeal of
Petitioners concerning the denial by the Woodinville City Council of two requested site specific
rezones and the denial of two réquested subdivisioﬁ applications based upon the rezone denials;
and the Court after having reviewed and considered those péﬂions of the certified record and
transcripts of proceedings from below appended to the briefing of the parties (per the Stlpulatxon
and Order Regardmo Filing Administrative Record and Exhibits filed 12/17/07), the briefing of -
the parucs as well as the oral arguments of the respective legal council for. the Petitioners and
Respondents concludes that the appeal should be denied and the LUPA petmon dismissed. The

{GARGB7805.DOC:2/00046.0500357} . OGDEN MURPHY WALLACE. P.L.L.C.

ORDER DISMISSING APPEAL OF LAND USE 1601 Fifth Aven
Seattle, Washing|

DECISION - 1 A . Tel: 206.447.70007 A31
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Petitioners have failed to meét the burden placed upon them by RCW 36. 7OC 130 to demonstrate
that one of the six standards listed in RCW 36.70C.130 requires reversal of the City Councﬂ
decisions. The Court is mmdful that the standard of review under LUPA is deferential to both the
legal and factual determinations of the local jurisdictions with expeﬁise in land use regulation.
Here, the Woodinville City Councivl is the decision maker to which deference is required. NOW
THEREFORE, -

1. - The court hereby orders that the Land Use Petition commencing: this abpeal be
dismissed and 'that the decisions of the Woodinville City Council challenged in the petitioh be
sustained.
| 2. The bifurcated .Cornplai'nt for Darﬁages which has been stayed pending resolution
of the LUPA claims set forth in the Land Use Petition is now ready for adjudication. The parties
are directed to probose to the Court a case schedule (agreed, if possible) to govern t;hc Complaint

for Damages.

3. Pursuant to ihe Stipulation and Order Regarding Filing Administrative Record and

Exhibits filed 12/17/07 and the oral opén court agreement of the attorneys for the parties the

Administrative Record includes the entire Adfninistrative Record and Exhibits.identiﬁed in the
Index Listing of Administrative Record filed with the court on 12/10/2007.
s § Mpstiao @ _ '

DATED this <7 £ dayof February, 2008.

Honorable Dean S. Lum

(GARGE7805.DOC;2/00046.050035/} : OGDEN MURPHY WAIT ACE P11

ORDER DISMISSING APPEAL OF LAND USE o 1601 Fifth A:
Seattle, Washi
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or Respondents/D

efendants, City Of
Woodinville ’ o

APPROVED AS TO FORM AND NOTICE OF PRESENTMENT WAIVED:

AL

G. Richard Hill, WSBA No. 8806
Attorney for Petitioners/Plaintiffs
By: . . :
J. Richard Aramburu, WSBA No. 466
Attorney for Concerned Neighbors of
Wellington
" (GARG87805.DOC;2/00046.0500351} _ ' OGDEN MURPHY WALLACE. P.L.L‘C.‘
ORDER DISMISSING APPEAL OF LAND USE 1601 Fifth Aveaue, §
DECISION - 3 - e e
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* PRESENTED BY:
' OGDEN MURPHY WALLACE, P L.L.C.

By

Greg A. Rubstello, WSBA #6271
Attorney for Respondents/Defendants, City Of
: Woodinville
APPROVED AS TO FORM AND NOTICE OF PRESENTMENT WAIVED:

By:

G. Richard Hill, WSBA No. 8806
Attorney for Petitioners/Plaintiffs

J. Richard Arambur, WSBA. No: 466
Attorney for-Concerned Neighbors of

Wellington
" [GAR687805.D0C;2/00046.050035/] - OGDEN MURPHY WALL ACE, PLLC,
ORDER DISMISSING APPEAL OF LAND USE 1601 Fifth Avenue, Suite 2100
Seattle, Washington 9p1n1-1424

DECISION - 3 : . Tek: 206.447.7000/Fax; |
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BEFORE THE CITY COUNCIL OF
THE CITY OF WOODINVILLE

In the Matter of the Heating Examiner’s:) Appeal Application No: APP2007-0001 Montevalio
Rezone Recommendation and Preliminary Plat) |' - ‘
Approval for the “Montevallo” Development) ‘ _
FINDINGS, CONCLUSIONS, AND DECISION UPON
CLOSED RECORD REVIEW

SUMMARY OF DECISION

The City Council, .of the City of Woodinville, denies the requested Rezone ‘Application
(ZMA2004094) recommended by the City Hearing Examiner and Grants the Appeal of the
Concerned Neighbors of Wellington (CNW) of the Hearing Examiner’s approval of the
Preliminary Plat Application (PPA2004093) based solely upon the denial of the Rezone.
Since the Hearing Examiner’s approval of the Preliminary Plat Application was contingent
upon the approval of the rezone, the City Council does not reach the merits of the other
claimas of error raised by the CNW in their appeal of the Hearing Examiner’s Approval of the
- Preliminary Plat Application. '

SUMMARY OF RECORD AND PROCEDURAL MATTERS

Closed Record Review:
- A closed record review of the Hearing Examiner’s recommendation of May 16, 2007 to
approve the requested rezone and of the Hearing Bxaminer’s decision to approve the
Preliminary Plat Application based on the appeal of the CNW was held by the City Council
on August.6 and August 13, 2007. Oral argument was heard from the Applicant Phoenix
Development, Appellant CNW, and other parties of record. No new evidence was received
by the City Council. Exhibits received and considered by the Hearing Examiner as well as
the video/audio recordings of the open record hearing before the Hearing Examiner were
provided to and reviewed by the City Council Members prior to the August 6, 2007 public
meeting, ' ' '

FINDINGS OF FACT

. The following “General Findings” made by the Hearing Examiner are adopted and
incorporated by reference herein: 1,2, 3, 4, and 6. :
2.~ The following “Findings Related To The Rezone” made by the Hearing Examiner are
adopted and incorporated by reference herein; 9,11,12, 13, 14, and 15. :

‘3. The subject site is currently zoned R-1 and has been zoned R-1 since incorporation of
the City. The zoning designation was at the time of incorporation a continuation of the
applicable King County zoning designation under which the land had been subdivided and
developed as part of unincorporated King County. Although the property can cyrrentlv he
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developed under the R-1 zoning designation as provided in the specific 'Ianguage of the
WMC there is nothing in the record to indicate the Applicant ever sought preliminary plat or
other development approval consistent with the current R-1 zoning.

4. The R-1 zoning is consistent with the “Low Density Residential” land use designation
described in the City’s Comprehensive Plan and the land use designation for the area in
which the subject site is located on the Future Land Use Map made part of the City’s
Comprehensive Plan.

5. It is not necessary to rezone the property in order to provide consistency with the
City’s Comprehensive Plan. Current property zoning is comsistent with the City’s
Comprehensive Plan. : '

6. In its legislative capacity, the City Council finds that the current zoning designation

- of R-1 is appropriate. The R-1 designation is approptiately placed upon the property in

consideration of:. : ' . .

a. The development history of the area in which the property is located.

b. The maintenance of the existing suburban neighborhood character.

C. The lack of adequate public facilities and services to support the proposed R-4

~ development, including, but not limited to the substandard arterial roads and pedestrian
walkways providing access to and from the subject property, the absence of any City
parklands within walking distance of the subject property, and the absence of public transit
services servicing the neighborhood area. Developments with R-4 densities are inappropriate

i areas of the City where adequate public facilities and services cannot be provided at the
time of development. See the statement of purpose in WMC Section 21.04.080(1)(a).

d. The absence of any substantial changes in the circumstances from which the
original zoning determination was made, including, but not limited to land use patterns,
public opinion, established neighborhood character, substandard roadways, the absence of
stores, sidewalks, and community parks.! Public sewer has not been brought to the property,
but the Applicant for the rezone has proposed bringing public sewer to the property in its
preliminary plat application. The Applicant would connect to public sewer at locations that
have existed and been available for sewer connection since the mid 1990°s,

e. Although the proposed rezone is arguably consistent with several policies of
the City’s Comprehensive Plan, a change in the zoning at the subject site is not needed or
necessarg to fulfill the City’s Comprehensive Plan or to implement the Land Use Element of
the Plan. ' ,

f.- The well established R-1 subdivisions of the same R-1 density served by
public and private facilities and services inadequate to support the planned R-4 densities. See
the statement of purpose in WMC Section 21.04.080(2)(2) and (b).

7. Specific growth fargets have been set for the City of Woodinville to meet by 2022 by
King County consistent with the Growth Management Act (GMA) RCW 36.70A and the
City of Woodinville is on track to meet these targets. It is not necessary for the City of

! Although the issue of whether or not there were changed circumstances to support a rezone was in dispute, the
Council notes that the Hearing Examiner made no specific finding on this issue.
Although the issue of whether or not the rezone was needed to fulfill the comprehensive plan was in dispute,
 the Council notes that the Hearing Examiner made no finding on this issue. The Hearing Examiner found only
. that the proposed rezone was “generally compliant” with the comprehensive plan.
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Woodinvi[ie to approve of the Montevallo development to meet these growth targets.
Although the Applicant disputes the accuracy of the City staff's numbers, the Applicant has
not demonstrated that the City is not on track to meet is targets. ‘ '

8. The City of Woodinville currently has a diversity of housing within the R-1, R-4 R-6
R-12, R-24, R-48, TB and Central Business District (CBD) zoning designations that allow
for a wide variety of housing types, incomes and living situations.

9. The FEIS completed by the City of Woodinville shows that the Montevallo

development identifies unavoidable adverse impacts to transportation systems of the city and
in the neighborhoods the development is set within. The impacts can be avoided by denial of
the rezone. Reliance upon disputed mitigation measures and the safe driving habits of future
residents of higher density developments is unwise and not in the public interest.

10.  The Montevallo Development as proposéd is not in character with the surrounding R-
1 neighborhoods and properties.

1. The City of Woodinville must ensure that its capital investments carry out the goals

and objectives of the comprehensive plan in a manner which is consistent with the Land Use -

Element, Capital Facilities Element and Transportation Element of the Plan.

12. - The City of Woodinville must ensure that its ‘capital investments carry out the goals
and objectives of the comprehensive plan in a manner which is consistent with the Land Use
Element, Capital Facilities Element, and Transportation Element of the plan,

13.  The “peed” criterion under WMC 21.44.070 ultimately requires an objective
judgment by the City Council based upon plans, goals, policies and timeframes. The Council
finds that the proposed rezone is not “needed” at this time. ‘

14. While some Comprehensive Plan and code provisions can be construed -as supporting

further R-4 development within the low density residential areas of the City, the extent,

character and timing of any such development is not indelibly predetermined,

15. The City Council has identified key priorities for planning growth and infrastructure
investment in the Comprehensive Plan under a number of different elements as well as in the
Municipal Code, the Capital Improvement Plan (CIP) and City’s budget so that near-term
and long-term growth proceeds as a coordinated, time efficient and cost effective investment
process. : '

16. The Comprehensive Plan has a twenty year planning horizon and the City Council
recognized that funding constraints require a need for prioritization of actions, As a result,
the City Council selected the downtown area for its focus for growth and infrastructure
requirements because the downtown has the existing infrastructure capacity and services
readily available where the City could achieve miany of its GMA goals for housing,
employment, and economic development and transportation improvements. This is precisely
what the Growth Management Act, Vision 2020 and the King County-wide planning policies
are asking cities to do: to guide development in urban areas where adequate public facilities
and services exist or can be provided in an efficient manner. ‘
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17. King County countywide policies call for contiguous and orderly development within
Urban Growth Areas and the provision for urban services to such development.

18.  Chapter I Land Use Pattern of the County’s Countywide Planning Polices describes
policies relating to land use and development. Relevant land use (LU) policies are
summarized as follows. Urban areas (which includes all of the City of Woodinville) are
designated to accommodate a majority of future growth and at least the 20-year projection of
‘population and employment growth (LU-25a & LU-26). Within Urban Areas, growth should
first be directed to centers and urbanized areas with existing infrastructure capacity (LU-28).
Growth phasing plans for the next 10 to 20 years are required and shall be based on locally
adopted definitions, service levels, and financing - commitments (LU-29). Chapter III also
includes a statement that phased growth is required to promote efficient use of the land, add
certainty to infrastructure planning and to insure that urban services can be provided to urban -
- development. o

19.  The Growth Managemeﬂt'Act urban growth goal states: “Encourage development in
urban areas where adequate public facilities and services exist or can be provided in an
efficient manner”. . '

20.  Vision 2020, a long-range growth and transportation strategy for Puget Sound
Region, provides the following relevant frame work polices. Concentrate development in
* urban areas to conserve agricultural, forest, and environmental resources. Within urban
growth areas, promote growth into centers that are connected by an efficient, transit-oriented,
multi-modal transportation system (RE-1). Develop a transportation system that emphasizes
accessibility, includes a' variety of mobility options, and enables the efficient movement of
people, goods, and freight (RF-4). The proposed rezone runs contrary to this strategy.

21. The City Council decision to. focus planning and growth in the downtown provided the
context within short-term capital planning could be done and subsequent decisions made with
a view to a longer planning horizon.

23. The City Council has given priority to capital improvements that: (1) protect the public
health and safety; (2) have a positive impact on the operating budget through reduced
- expenditures; (3) correct existing deficiencies or maintain existing levels of service adopted .
in the Comprehensive Plan; and (4) provide critical City services such as police, surface
water and transportation. ’

24. The City is not yet prepared to commit capital resources to the subject area in the near-
term. Committing the City to prematurely construct infrastructure and provide services to
this area- will become increasingly problematic, resulting in an increasing inefficiency of
“services thereby lessening the economic gain and placing a growing strain on the fiscal
resources of the community.

~ 25. While new development credtes impacts upon public facilities and is required to pay its
fair share of costs associated with those impacts, it does little in the way of correcting
existing deficiencies within the context of the Capital Improvement Plan (CIP) and the
- overall capacity of the City to provide for infrastructure needs and services. The City has a
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20 year list of transportation needs. Because. of the scope, nature size and costs of these
needs and because the sources of funding are limited relative to the cost of improvements, the
City has focused its investment on major traffic chokepoints in and around downtown.

26.  The City has provided over $100,000 in funding to an ongoing sustainable
development study, referenced in Ordinance 431 that will answer significant questions
related to land use in the City that should be available to the City Council before additional
rezones in the R-1 areas of the City are approved. See also the City Staff Report references to
the study. - ' ‘

'27.  Preliminary plat approval is contingent upon approval of the requested rezone.

CONCLUSIONS

1. "In its quasi-judicial capacity, the City Council finds that, a site specific rezone of the
property to R-4 density would be inconsistent with significant Comprehensive Plan Policies
~ and does not bear a substantial relationship to the public health, safety, morals or welfare.

2. Approval of the i)roposed rezone is inappropriate at this time due to the deficient
public facilities and services (other than sewer) in the area where the property is located and
the currently ongoing sustainable development study L

3. The proposed rezone, and the anticipated higher density dévelopmcnt that would
result, does not meet the City Council’s key priorities identified for planning growth and
infrastructure investment in the Comprehensive Plan under a number of different elements as

well as in the Municipal Code, the Capital Improvement Plan (CIP) and City’s budget so that -

hear-term and long-term growth proceeds as a coordinated, time efficient and cost effective
investment process. '

4, The City Council selected the downtown area for its focus for growth- and
infrastructure requirements because the downtown has the existing infrastructure capacity
and services readily available where the City could achieve many of its GMA goals for
housing, employment, and economic development and transportation improvements. The
proposed rezone, as outlined, does not further the City’s goals and objective in this regard
which is to guide development in urban areas where adequate public facilities and services
exist or can be provided in an efficient manner.

5. The rezone is inconsistent' with the City’s strategy to meet its regional growth
objective. ‘The City has chosen to meet the growth objective in the CBD while insuring that
new growth in other areas of the City does not negatively impact the City’s transportation
land use and capital facilities goals and objectives. RCW 36.70A directs growth as follows:

growth should first be directed to centers and urbanized areas with existing infrastructure -

 capacity (consistent with LU-28. County-wide planning policy). Growth phasing plans for
the next 10-to 20 years are required and shall be based on locally adopted definitions, service
levels, and financing commitments (LU-29). Chapter TI also includes a statement that
phased growth is required to promote efficient use of the land, add certainty to infrastructure
“planning and to insure that urban services can be provided to urban development.
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6. The City of Woodinville planning approach is complying with GMA requirerrients. .

According to past King County Buildable Lands Reports and the preliminary 2007 report, the
City has excess capacity to accommodate its GMA. housing allocation and is also meeting its
employment growth target. The City is providing and supporting affordable housing for the
Eastside through its participation in a coalition of east King County cities (ARCH). The City
-of Woodinville Capital Facilities planning and CIP are addressing the City’s infrastructure
deficiencies and commits the City to extending infrastructare and services to support urban
development with the intent of maximizing the benefit from capital projects relative to costs

and resources and in an efficient manner.

7. While new development creates' impacts upon public facilities and is required to pay its
fair share of costs associated with those impacts, it does little in the way of correcting
‘existing deficiencies within the context of the CIP and the overall capacity of the City to
provide for infrastructure needs and services. The City has a 20 year list of transportation
needs. Because of the Scope, nature, size, and costs of these needs and because the sources
of funding are limited relative to the cost of improvements, the City has focused its
investment on major traffic chokepoints in and around downtown.

8. Planning is critical to assist a city in its evolution. Given the location of the City, the
Council objective is to effectively and comprehensively think and plan in a manner
consistent with sound regional planning. The City must proactively direct development to

occur in appropriate locations and concurrent with the availability and provision of adequate

public facilities and services. Planning comprehensively ensures the integrity of the City’s

growth strategy. Development which the City cannot readily and efficiently provide services -

to is clearly premature and is not consistent with the City of Woodinville Comprehensive:
Plan. ' '

9. The current underlying zoning of the property at R-1 is inconsistent with the propoé.cd ‘

density of the preliminary plat application, -
DECISION -

BASED UPON THE PRECEDING FINDINGS OF FACT AND CON CLUSIONS, THE
CITY COUNCIL THEREFORE DENIES REZONE APPLICATION ZMA2004094
AND REVERSES THE HEARING EXAMINER’S APPROVAL OF THE

: APPROVED AND ADOPTED BY THE WOODINVILLE CITY COUNCIL this 20
Day of August, 2007. -
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BEFORE THE CITY COUNCIL OF
THE CITY OF WOODINVILLE

In the Matter of the Hearing Examiner’s:) Appeal Application No: APP2007-0002 Wood Trails

Rezone Recommendation and Preliminary Plat)
Approval for the “Wood Trails” Development) ‘ '

: : FINDINGS, CONCLUSIONS, AND DECISION UPON

CLOSED RECORD REVIEW . :

" SUMMARY OF DECISION

The City Council, of the City of Woodinville, denies the requested Rezone Application
(ZMA2004053) recommended by the City Hearing Examiner and Grants the Appeal of the
Concerned Neighbors .of Wellington (CNW) of the Hearing Examiner's approval of  the
- Preliminary Plat Application (PPA2004054) based solely upon the denial of the Rezone. Since
the' Hearing Examiner’s approval of the Preliminary Plat Application was contingent upon the
approval.-of the rezone, the City Council does not reach the merits of the other claims of error
raised by the CNW in their appeal of the Hearing Examinet’s Approval of the Preliminary Plat
Application. - : .

SUMMARY OF REC()RD AND PROCEDURAL MATTERS
Closed Record Review: |

A closed record review of the Hearing Examiner’s recommendation of May 16, 2007 to approve
the requested rezone and of the Hearing Examiner’s decision to approve the Preliminary Plat

Application based on the appeal of the CNW was held by the City Council on August 6 and -

August 13, 2007. Oral argument was heard from the Applicant Phoenix Development, Appellant
- CNW, and other parties of record. No new evidence was received by the City Council. Exhibits
received and considered by the Hearing Examiner as well as the video/audio recordings of the
open record hearing before the Hearing Examiner were provided to and reviewed by the City
Council Members prior to the August 6, 2007 public meeting.

FINDINGS OF FACT

1. The following “General Findings” made by the Hearing Examiner are adopted and

incorporated by reference herein: 1, 2, 3, 4, 5, and 7.

2. The following “Findings Related To The Rezone” made by the Hearing Examiner are
adopted and incorporated by reference herein: 8,9, 10, 11, 12, 13, 14, 15, and 16.

3. The subject site is currently zoned R-1 and has been zoned R-1 since incorporation of the
City. The zoning designation was at the time of incorporation a continuation of the applicable

King County zoning designation under which the land had been subdivided and developed as

part of unincorporated King County. City development regulations allow the property” = -
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developed consistent with its R-1 designation. There is nothing in the record to indicate that the
Applicant attempted to develop the property under its current R-1 zoning designation.

4, The R-1 zoning is consistent with the “Low Dehsity Residential” land use designation
described in the City’s Comprehensive Plan and the land use designation for the area in which
the subject site is located on the Future Land Use Map made part of the City’s Comprehensive
Plan,

5. It is not necessary to rezone the property in order to provide consistency with the City’s
Comprehensive Plan. Current property zoning is consistent with the City’s Comprehensive Plan.

- 6. In its legislative capacity, the City Council finds that the current zoning designation of R-
1 is appropriate. The R-1 designation is appropriately placed upon the property in consideration
off . '

a. The development history of the area in which the property is located.

b. The maintenance of the existing suburban neighborhood character.

C. The lack of adequate public facilities and services to support the proposed R-4
development, including, but not limited to the substandard arterial roads and pedestrian
walkways providing access to and from the subject property, the absence of any City parklands
within walking distance of the subject property, and the absence of public transit services

servicing the neighborhood area. Developments with R-4 densities are inappropriate in areas of- -

the City where adequate public facilities and services cannot be provided at the time of
‘development. See the statement of purpose in WMC Section 21.04.080(1)(a). -

d. . Area-wide environmental constraints imposed by steep slopes and erosion hazard
areas make R-1 zoming particularly appropriate for the site by minimizing the significant
unavoidable adverse impacts of residential development of the property. See the statement of
purpose in WMC Section 21.04.080(2)(a) and (b). -

- e. The absence of any substantial changes in the circumstances from which the
original zoning determination was made, including, but not limited to land use patterns, public
.Opinion, established neighborhood character, substandard roadways, the absence of stores,
sidewalks, and community parks.! Public sewer has not been brought to the property, but the
Applicant for the rezone has proposed bringing public sewer to the property in its preliminary
plat application. The Applicant would connect to public sewer at locations that have existed and
_been available for sewer connection since the mid 1990’s.

£ Although the proposed rezone is arguably consistent with several policies of the
City’s Comprehensive Plan, a change in the zoning at the subject site-is not needed or necessary
to fulfill the City’s Comprehensive Plan or to implement the Land Use Element of the Plan 2
The Council does not construe its Comprehensive Plan or development regulations as requiring a
rezone of this type. : ' '

' g The well established R-1 subdivisions of the same R-1 density served by public
and private facilities and services inadequate to support the planned R-4 densities: See the
statement of purpose in WMC Section 21 .04.080(2)(a) and (b).

! Although the issue of whether or not there were changed circumstances to support a rezone was in dispute, the

- Council notes that the Hearing Examiner made no specific finding on this issue.
2 Although the issue of whether or not the rezone was needed to fulfill the comprehensive plan was in dispute, the
Council notes that the Hearing Examiner made no finding on this issue. The Hearing Examiner found only that the
proposed rezone was “generally compliant” with the comprehensive plan.
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7. Specific growth targets have been set for the City of Woodinville to meet by 2022 by
King County consistent with the Growth Management Act (GMA) RCW 36.70A. and the City of
Woodinville is on track to meet these targets. It is not necessary for the City of Woodinville to

- approve of the Wood Trails development to meet these growth targets. Although the Applicant

disputes the accuracy of the City staff’s numbers, the Applicant has not demonstrated that the
City is not on track to meet is targets. '

8. The City of Woodinville currently has a diversity of housing within the R-1, R-4 R-6 R-
12, R-24, R-48 and Central Business District (CBD) zoning designations that allow for a wide
variety of housing types, incomes and living situations.

9. The Woodinville Municipal Code (WMC) Critical Areas Ordinance mapping showed
evidence of area-wide environmental constraints as evidence in the FEIS and exhibjits.

10.  The FEIS complcfed by the City of Woodinville shows evidence of area-wide

environmental constraints. See exhibit for steep slopes. See exhibit for wetlands.

11. The FEIS completed by the City of Woodinville shows that the Wood Trails development
identifies unavoidable adverse impacts to transportation systems of the city and in the
neighborhoods the development is set within. The impacts can be -avoided by denial of the
rezone. Reliance upon disputed mitigation measures and the safe driving habits of future
residents of higher density developments is unwise and not in the public interest.

12.  The Wood Trails Development as proposed is not in character with the surrounding R-1

‘neighborhoods and properties.

~13. The City of Woodinville must ensure that its capital investments carry out the goals and

objectives of the comprehensive plan in a manner which is consistent with the Land Use

Element, Capital Facilities Element, and Transportation Element of the plan.

" 14. . The “need” criterion under WMC 21.44.070 ultimately requires an objective judgment by

the City Council based upon plans, goals, policies and timeframes. The Council finds that the
proposed rezone is not “needed” at this time, o :

15. While some Compfehensive Plan and code provisions can be construed as supporting further

R-4 development within the low density residential areas of the City, the extent, character and -
~ timing of any such development is not indelibly predetermined. '

16. The City Council has identified key priorities for planning growth and infrastructare

investment in the Comprehensive Plan under a number of different elements as well as in the
Municipal Code, the Capital Improvement Plan (CIP) and City’s budget so that near-term and-
long-term growth proceeds as a coordinated, time efficient and cost effective investment process.

17. The Comprehensive Plan has a twenty year. planning horizon and the City Council
recognized that funding constraints require a need for prioritization of actions. As a result, the
City Council selected the downtown area for its focus for growth and infrastructure requirements
because the downtown has the existing infrastructure capacity and services readily available

where the City could achieve many of its GMA. goals for housing, employment, and economic .
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development and transportation improvements. This is precisely what the Growth Management
Act, Vision 2020 and the King County-wide planning policies are asking cities to do: to guide

development in urban areas where adequate public facilities and services exist or can be provided
in an efficient mariner. '

18.  King County countywide policies call for contiguous and orderly development within
Urban Growth Areas and the provision for urban services to such development

19.  Chapter IIl Land Use Pattern of the County’s Countywide Planning Polices describes
policies relating to land use and development. Relevant land use (LU) policies are summarized
as follows. Urban areas (which includes all of the City of Woodinville) are designated to
accommiodate a majority of future growth and at least the 20-year projection of population and
‘employment growth (LU-252 & LU-26). Within Urban Areas, growth should first be directed to
centers and urbanized areas with existing infrastructure capacity (LU-28). Growth phasing plans
for the next 10 to 20 years are required and shall be based on locally adopted definitions, service
levels, and financing commitments (LU-29). Chapter III also includes a statement that phased
growth is required to promote efficient use of the land, add certainty to infrastructure planning
and to insure that urban services can be provided to urban development. )

© 20.  The Growth Management Act urban growth goal states: “Encourage development in
urban areas where adequate public facilities and services exist or can be provided in an' efficient
manner”. :

21.  Vision 2020, a long-range growth and transportation strategy for Puget Sound Region,
- provides the following relevant polices. Concentrate development in urban areas to conserve
agricultural, forest, and environmental résources. Within urban growth areas, promote growth
into centers that are connected by an efficient, transit-oriented, multi-modal transportation
system (RF-1). Develop a transportation system that emphasizes accessibility, includes a variety
of mobility options, and enables the efficient movement of people, goods, and freight (RF-4).
The proposed rezone runs contrary to this strategy. -

22. The City Council decision to focus planning and -grbwth in the downtown provided the
context within short-term capital planning could be done-and subsequent decisions made with a
view to a longer planning horizon. '

+ 24. The City Council has given priority to capital improvem,ehts that: (1) protect the public
health and safety; (2) have a positive impact on the operating budget through reduced
expenditures; (3) correct existing deficiencies or maintain existing levels of service adopted in

the Comprehensive Plan; and (4) provide critical City services such as police, surface water and

transportation.

25. The City is not yet prepared to commit capital resources to the subject area in the near-term.,
Committing the City to prematurely construct infrastructure and provide services to this area will
become increasingly problematic, resulting in an increasing inefficiency of services thereby
lessening the economic gain and placing a growing strain on the fiscal resources .of the
community. : -

A-44




26. While new development creates impacts upon public facilities and is required to pay its fair
share of costs associated with those impacts, it does little in the way of correcting existing
deficiencies within the context of the Capital Iniprovement Plan (CIP) and the overall capacity of
the City to provide for infrastructure needs and services. The City has a 20 year list of
fransportation needs. Because of the scope, nature size and costs of these needs and because the
sources of funding are limited relative to the cost of improvements, the City has focused its |

investment on major traffic chokepoints in and around downtown.

" 27.  The City has provided in excess of $100,000 to finance an ongoing sustainable
development study, referenced in Ordinance 431 that will answer significant questions related to
land use in the City that should be available to the City Council before additional rezones in the

-1 areas of the City are approved. See also the references to the study in the Staff Report.

CONCLUSIONS

1. In its quasi-judicial capacity, the City Council finds that, a site specific rezone of the
property to R-4 density would be inconsistent with significant Comprehensive Plan Policies and
does not bear a substantial relationship to the public health, safety, morals or welfare.

2. Approval of the proposed rezone is inappropriate at this time due to the deficient public
facilities and services (other than sewer) in the area where the property is located and the
currently ongoing sustainable development study : '

3. The proposed rezone and anticipated higher density development that would result does
- not meet the City Council’s key priorities identified for planning growth and infrastructure
investment in the Comprehensive Plan under a number of different elements as well as in the
Municipal Code, the Capital Improvement Plan (CIP) and City’s budget so that near-term and
long-term growth proceeds as a coordinated, time efficient and cost effective investment process.

4. The City Council selected the downtown area for its focus for growth and infrastructure
requirements because the downtown has the existing infrastructure capacity and services readily
available where the City could achieve many of its GMA goals for housing, employment, and
economic development and transportation improvements. The proposed rezone, as outlined,
does not further the City’s goals and objective in this regard which is to guide development in
urban areas where adequaté public facilities and services exist or can be provided in an efficient
manner. : :

5. The rezone is inconsistent with the City’s strategy to meet its regional growth objective.

The City has chosen to meet the growth objective in the CBD while insuring that new growth in

other areas of the City does not negatively impact the City’s transportation land use and capital
facilities goals and objectives. RCW 36.70A directs growth as follows: growth should first be
“directed to centers and urbanized areas with existing infrastructure capacity (consistent with LU-.
28 County-wide planning policy). Growth phasing plans for the next 10 to 20 years are required
and shall be based on locally adopted de itions, service levels, and financing commitments
(LU-29). Chapter III also includes a statement that phased growth is required to promote
efficient use of the land, add certainty to infrastructure planning and to insure that urban services
. can be provided to urban development. '
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-6.-The City of Woodinville planning approach is complying with GMA requirements.
According to past King County Buildable Iands Reports and the preliminary 2007 report, the
City has excess capacity to accommodate its GMA housing allocation and is also meeting its
employment growth target. The City is providing and supporting affordable housing for the
Eastside through its participation in a coalition of east King County cities (ARCH). The City of
Woodinville Capital Facilities planning and CIP are addressing the City’s infrastructure

- deficiencies and commits the City to extending infrastructure and services to support urban
development with the intent of maximizing the benefit from capital projects relative to costs and

resources and in an efficient manner.

7. While new development creates impacts upon public facilities and is required to pay its fair
share of costs associated with those impacts, it does little in the way of correcting existing
- deficiencies within the context of the CIP and the overall capacity of the City to provide for
infrastructure needs and services. The City has a 20 year list of transportation needs. Because of
the scope, nature, size, and costs of these needs and because the sources of funding are limited
relative to the cost of improvements, the City has focused its investment on major traffic
chokepoints in and around downtown. ' '

8. Planning is critical to assist a city in its evolution, Given the locational context of the City,
the objective is to effectively and comprehensively think and plan in a manner consistent with
sound regional planning. The City must proactively direct development to occur in appropriate
locations and concurrent with the availability and provision of adequate public facilities and
services. Planning comprehensively ensures the integrity of the City’s growth strategy.
Development which the City cannot readily and efficiently provide. services to is clearly
premature and is not consistent with the City of Woodinville Comprehensive Plan,

9. The current underlying zoning of the propefty at R-1 is inconsistent with the proposed
density of the preliminary plat application. '

DECISION

BASED UPON THE PRECEDING FINDINGS OF FACT AND CONCLUSIONS, THE
CITY COUNCIL THEREFORE DENIES REZONE APPLICATION ZMA2004053 AND
REVERSES THE HEARING EXAMINER’S APPROVAL OF THE PRELIMINARY
PLAT APPLICATION PPA2004054 FOR THE PROPOSED “WOOD TRAILS
SUBDIVISION. |

. APPROVED AND ADOPTED BY THE WOODINVILLE CITY COUNCIL this 20 Day
of August, 2007. ' s
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17.07.030 Project permit application framework.

ACTION TYPE ,
PROCEDURE PROJECT PERMIT APPLICATIONS (TYPE | - IV) LEGISLATIVE
TYPE I |TYPE Il TYPE Il TYPEIV |TYPEV
Final Decision Director|Director Hearing Examiner  [City City Council
Made By: - ’ ‘|Council
Recommendation [N/A N/A N/A N/A - |Planning
Made By: Commission .
Notice of No Yes - Yes No No
Application: '
" |Open Record No Only if Yes, before Hearing [No ~{Yes, before Ping.
Public Hearing: appealed, Examiner to render Comm. to make
1l open record |[final decision recommendation to
hearing - Council
before
- |Hearing (
: : Examiner
Closed Record No No Only if appealed,  |Yes, Yes, or Council
Appeal/Final then before Council, |before could hold its own
Decision: unless site-specific  [Council to |hearing. .i.... .
zoning map render :
amendments, then {final
before Council on decision
ordinance adoption
Judicial Appeal: |Yes.- |Yes Yes Yes Yes i
DECISION : : N
TYPEI TYPE Il TYPE Il TYPE IV TYPEV
Boundary Line {Short Plats Conditional Use Subdivisions -| Zoning Code
Adjustments  |Shoreline Permits — Hearing Final Amendments
Home . Development |Examiner Approval Development
Occupation Permits Shoreline CUPs Regulations
Permits - Binding Site Plans [Site Specific Zoning Amendments
Home Industry |Minor ' Map Amendments Area-Wide Zoning
Permits Modifications Subdivisions — Map Amendments
~ |Temporary Use [Subdivisions Preliminary Comprehensive
- |Permits ~ |Administrative Special Use Permits Plan Amendments
' Interpretations Variances Annexations .
Conditional Use  |Major Modifications Subdivision
Permit Subdivisions Vacations .
Administrative ’ Development
Approvals Agreements

(Ord. 448 § 3, 2007; Ord. 390 § 2, 2005: Ord. 164 § 2, 1996; Ord. 143 § 1, 1996)
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21.08.030 Residential land uses. |

RESIDENTIAL COMMERCIAL/INDUSTRIAL/PUBLIC
A. LM M [H NBITB|GIBICIBIO |l [P}l
RESIDENTIAL | '
LAND USES
O |0 [E | EIUOIUIEUIE|UIF N [U|N
W |[D |[D |G | SIUISINISINIS|IF . ID |[B|S
Z E |l H Gl [RIIE{| T ]I U LT
oD |R U "HINJI INIRINIRINIC S |l ]I
KEY _ NIE (A |[M |D BIEISIEIAIEIAIEIE [T |C|T
P — Permitted EIN |T E OS|ITISILI|SIL|S R U
Use
C — Conditional IS |[E |[P |N RS S| IS| S I T
Use
S - Special | E |S H A |
Use ' '
T (D [N |l O L ®)
Y |E |S |T 0] N
N |I Y D 1A
S [T ' L
I Y
T
Y
NAICS# SPECIFIC R1-[R5 |R9 |R19+|NB |TB [GB [CBD|O |l [P/l
‘ LAND USE 4 |-8 |- '
18
DWELLING
UNITS, TYPES:
* Single detached| |P, |P, [P
. ‘ C19 |C19
* Duplex P10 |P10|P10(P10 A
* Townhome C10,|C7, |P |P P20 P (P18
12 |10,
12
* Apartment |P11|IP|P P20 P
* Mobile home P |P P
. park :
623311 623312|Senior citizen P11IP |P |P
assisted
(See WMC -
21.06.188 for
definition)
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GROUP
RESIDENCES: : ,
* Community C15 |C15|P15|P15 P15 P15
» residential ’
facility ‘
721310 Dormitory C2 |C2 |P2 |P2 P2 | = [P2|P13
ACCESSORY
USES: : :
* Residential ~{P3 |P3 |P3 |P3 ' P3 P16
accessory uses _
* ' Home P (P P |P P
occupation (8) _
* Home industry c |C |C |C
©)
TEMPORARY
LODGING;
. 721110 . {|Hotelimotel | | Pl P5 |P P |
¥ 1 IBed and breakfast [P6 [P6 |P6. | P5 | P |
© 721191 linns- o -
721310~ Organization g
S - |hotel/lodging :
* 1Témporary : - |P4 P17
1624221 shelter ‘
* Youth hostel P5 P14
1721199 N

|IGENERAL CROSS REFERENCES: Land Use Table Instructions, see WMC 21.02.070 and
21.08.020

Development Standards, see Chapters 21.12 through 21.30 WMC -

General Provisions, see Chapters 21.32 through 21.38 WMC

Application and Review Procedures, see Chapters 21.40 through 21.44 WMC

_ | Tourist District Overlay Regulations, see WMC 21.38.065

R-48/0 regulations, see WMC 21.38.030

(*) Definition of this specific Land Use, see Chapter 21.06 WMC

B. Development Conditions.

(1) Reserved.

(2) Only as an accessory to a school, college/umversnty, church, or fire statlon

(3)(a) Accessory dwelling units: :
(i) Only one accessory dwelling per lot;
(if) The primary residence or the accessory dwelling unit shall be owner occupled
(iii) If the accessory dwelling unit is a separate structure, the accessory dwelllng unit

shall not be larger than 50 percent of the hvmg area of the primary residence;
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(iv) One additional off-street parking space is provided; and -
(v) The accessory dwelling unit shall be converted to another permitted use or shall
be removed if one of the dwelling units ceases to be owner occupied.

(b) Accessory Aircraft. One single or twin engine general aviation aircraft shall be
permitted only on lots which abut, or have a legal access which is not a public right-of-way to, a -
waterbody or landing field, provided:

(i) No aircraft sales service, repair, charter or rental;
(i) No storage of aviation fuel except that contained in the tank or tanks of the
aircraft; and
(iii) Storage hangars shall not exceed 20 feet in height above average finished grade
or have a gross area exceeding 3,000 square feet.
(4) Only as an accessory use to an institution, school, public agency, church, synagogue,
temple, or nonprofit community organization.
(5) See WMC 21.38.065, Special district overlay — Tourist District. :
(6) Only as an accessory to the permanent residence of the operator, provided:

(a) Serving meals to paying guests shall be limited to breakfast;

(b) The number of guest rooms shall not exceed three; and

(c) The fee owner of the residence serving as a bed and breakfast must reside on the
premises. . .

(7) A conditional use permit is not required if the townhomes are approved through
.subdivision review or if the project is in the R-8 zone.
(8) Home occupatlons are subject to the requirements and standards contained in WMC

21.30.040. ; i : i
{9 Home mdustnes are subject to the: requrrements and standards contained in WMC odusiiesy
21.30.050.
‘ (10) Townhomes and duplexes must be compatrble in deS|gn height, color style, and CARIGMES By

materials with existing neighborhood. o S L e il

(11)-Permitted only in:the R-8 zone. o St

(12) Permitted only if the. R-4 and R-6 zones, on parcels where protection of cntlcal areas -
prohibits traditional single-family development.

(13) Only as an accessory to a public school.

(14) Also permitted in the Tourist District. See WMC 21.38.065.

(15) The number of occupants shall not exceed the occupant load of the structure,
calculated as provided in Chapter 15.09 WMC Internatlonal Codes, or as may be hereafter
amended. :

(16) Only as an accessory to a permltted use.

(17) Only as an accessory to an institution, school, or public agency.

(18) Limited to current location. No new.townhomes are permitted in the office zone except
on the site currently containing townhomes on January 1, 2002.

(19) A conditional use permit is required for a single-family structure exceedmg 8,500
gross square feet in the R-1 through R-6 zones.

(20) Residential development is not permitted on the ground floor and is only permitted as
part of a development that integrates residential with tourist-oriented business development and
is conditioned through a development agreement with the City that ensures a City-approved
economic analysis will be provided and the proposed mixed-use development meets the vision
and goals of the Tourist District Master Plan. No more than 25 percent of the entire area '
development may include residential uses. No direct residential dwelling unit entrances or exits
may be permitted onto NE 148th Avenue NE, NE 145th Street, or Woodinville-Redmond Road.
(Ord. 465 §§ 15, 19, 2008; Ord. 448 § 11, 2007 Ord. 428 § 5, 2006; Ord. 379 § 14, 2004; Ord.

347 § 9, 2003; Ord 326 § 7, 2002; Ord. 324 § 1, 2002; Ord. 304 § 1, 2001; Ord. 295 § 2, 2001;
Ord. 242 § 3, 1999; Ord. 194 § 3, 1997; Ord. 175 § 1, 1997)
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21.12.030 Densities and dimensions — Residential zones

RESIDENTIAL

é URBAN RESIDENTIAL

N

E

S .
A. STANDARDS - R-1 R-4 R-6 R-8 R-12 R-18  |R-24 R-48
Base Density: 1 du/ac |4 du/ac |6 du/ac |8 du/ac |12 du/ac {18 24 48
|Dwelling Unit/Acre du/ac |du/ac |du/ac
Maximum Density: 2 du/ac |5 du/ac |7 du/ac |12 - |18 du/ac (27 - 36 72
Dwelling Unit/Acre 4) (1) (1) [du/ac  |(6) du/ac |du/ac |du/ac

(6) : (6) (6) 6)

Minimum Density: 75% [75% |[85% 80% 75% 70% 65%
% of Base Density (2) -

[Minimum Lot Width (3) (35 ft (7)|30ft [30ft |30 ft 30 ft 30t 30 ft 30t
Minimum Street 10 ft (8)|10 ft (8) |10 ft (8)|10 ft (8) |10 ft 10 ft (8) |10 ft (8) 10ft(8)
Setback (3) (8)(17)

Minimum Interior 10 ft (7)|5 ft (10)|5 t (10)|5 ft (10) |5 ft |51t (10) 5ft(10) 5ft(10)
Setback (3) ’ oo ne o (10)(17) : CdRGE L
Base Height 35t |35ft |35t |35t |35t (17) [45ft |45ft |45t |
: I A P A L)
Maximum Building ~ [15%  [35%. |50%‘ |55%  |60% 60% [70%  [70%
Coverage: a1 ' oo .
Percentage (5) (16)  [(14) ol : )

iMaximum Impervious [20% |45% 70% |[75% 85% (17) (85% 85% 90%
Surface: (15) (18)
Percentage (5) (16) - ” o
(19)

B. Development Conditions.
(1) Maximum density may only be achieved through transfer of dens:ty credits (Chapter

21.36 WMC).

(2) Also see WMC 21.12.060.

(3) These standards may be mod:f ed under the prowswns for zero-lot—hne and townhome

‘developments.

(4) Only as a duplex.
(5) Applies to each individual lot. Building coverage and i lmperwous surface area

standards for:

(a) Regional uses shall be establlshed at the time of permit review; or

(b) Nonresidential uses in Residential zones shall comply with WMC 21.12.210.

(6) Maximum density may be achieved only through the apphcatuon of residential density
incentives or transfers of density credlts :
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(7) The standards of the R-4 zone shall apply if a lot is less than 15,000 square feet in
area.

(8) At least 20 linear feet of driveway shall be provided between any garage, carport, or
other fenced parking area and the street property line. The linear distance shall be measured
along the centerline of the driveway from the access point to such garage, carport or fenced
area to the street property line or pedestrian walkway, sidewalk, or easement access road(s),
whichever is closest to the garage, carport or fenced parking area.

(9) Reserved.

(10) For townhomes or apartment development, the setback shall be the greater of:

(a) Twenty feet along any property line abutting R-4 through R-8 zones; or

(b) The average setback of the R-4 through R-8 zoned single-family detached dwelling
units from the common property line separating said dwelling units from the adjacent townhome
or apartment development, provided the required setback applied to said development shall not
exceed 60 feet. The setback shall be measured from said property line to the closest point of
each single-family detached dwelling unit, excluding projections allowed per WMC 21.12.160
and accessory structures existing at the time the townhome or apartment development recelves

conditional use permit approval by the City.
(c) See also landscaping requirements under WMC 21.16.060(2).
(11) On any lot over one acre in area, an additional five percent may be used for buildings
_related to agricultural or forestry practlces
(12) Reserved.
(13) Reserved. _ _
(14) Maximum Building Coverage Percentage 4 S

: |LotSize .. .. |Max Percentage Allowed : ...
<15,000 SF . 35% (Permitted for R-4 zone) .
15,000 to 25,000 SF[28% e wn|,

25,000 to 35,000 SF|22% e

Over 35,000 SF 15%
(15) Maximum Impervious Surface Percenta e.
Lot Size : Max. Percentage Allowed

-1<15,000 SE " 145% (Permitted in R-4 zone)
15,000 to 25,000 SF|37%
25,000 to 35,000 SF|28%
Over 35,000 SF 20%

(16) New mobile home parks are exempt from this requirement.

(17) If located in the Tourist District Overlay, see WMC 21.38.065.

(18) If located in the R-48/0O district, see WMC 21.38.030(5). -
- (19). A maximum impervious credit of up to 50 percent for-the use of pervious concrete
" materials as a recognized engineered all-weather surface used for walkways, patios, off-street
parking lots, private easement access roads and similar hard surface areas. (Ord. 448 §§ 14,
15, 2007; Ord. 426 §§ 10, 11, 2006; Ord. 400 § 11, 2005; Ord. 175 § 1, 1997)
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WMC 21.04.020  Zone and map designation purpose.

The purpose statements for each zone and map designation
set forth in the following sections shall be used to guide the
application of the zones and designations to all lands in the City of
Woodinville. The purpose statements also shall guide
interpretation and application of land use regulations within the
zones and designations, and any changes to the range of permitted
uses within each zone through amendments to this title.
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WMC 21.04.080 Residential zones.

(1) The purpose of the Urban Residential zones (R) is to
implement Comprehensive Plan goals and policies for housing
quality, diversity and affordablhty, and to efficiently use
residential land, public services and energy. These purposes are
accomplished by:

 (a) Providing, in the low den31ty zones (R-1 through R-4) for
predominantly single-family detached dwelling units. Other
development types, such as duplexes and accessory units, are
allowed under special circumstances;
(b) Prov1d1ng, in the moderate den51ty zones (R-5 through R-
8), for a mix of predominantly single-family attached and detached
dwelling units. Other development types, such as apartments,
duplexes, and townhomes, would be allowed so long as they
contribute to Woodinville’s small town atmosphere as articulated
in the vision statement found in the City’s Comprehensive Plan
and conform to all apphcable regulations;
(c) Providing, in the medium density zones (R-9 through R-
18), for duplexes, multifamily apartments, and townhomes, at

~densities supportive of transit and providing a trans1t10n to lower

density areas; and

-(d) Providing, in the high density zones (R-19 through R-48),
for the highest residential densities, consisting of duplexes and
~ multistory apartments. Developments have access to transit,
pedestrian and nearby commercial facilities, and provide a
transition to high intensity commercial uses.

(2) Use of this zone is appropriate in residential areas de31gnated

by the Comprehensive Plan as follows:

(a) The R-1 zone on or adjacent to lands with area-wide

environmental constraints, or in well-established subdivisions of -

the same density, which are served at the time of development by

‘public or private facilities and services adequate to support planned

densities;

' (b) The R-4 through R-8 zones on urban Iands that are
predominantly environmentally unconstrained and are served at the
time of development, by adequate public sewers, water supply,

" roads and other needed public facilities and services; and

(c) The R-12 through R-48 zones in appropriate areas of the
City that are served at the time of development by adequate public
sewers, water supply, roads and other needed public facilities and
services.
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WMC 21.44.070 Zone reclassification.

A zone reclassification shall be granted only. if the
applicant demonstrates that the proposal is -consistent with the
Comprehensive Plan and applicable functional plans at the time the
application for such zone reclassification is submitted, and
- complies with the following criteria:

(1) There is a demonstrated need for additional zoning
as the type proposed.

(2) ' The =zone reclassification is consistent and
compatible with uses and zoning of the surrounding properties.

3) The property is physically and practically suited for
the uses allowed in the proposed zone reclassification.
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